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STATEMENT CONCERNING JURISDICTION
This case is an appeal of orders of summary judgment entered by the Third
Judicial District Court dismissing the claims of Free Motion Fitness, Inc. and Icon Health
& Fitness against Defendants Wells Fargo Bank West, N.A. and Ground Zero Design,
LLC. This Court has jurisdiction of this matter pursuant to UTAH CODE ANN. § 78-2-2(j).
CONTROLLING STATUTORY PROVISIONS
There are no controlling statutory provisions governing this appeal.
STATEMENT OF ISSUES PRESENTED
A. Whether the Trial Court erred in concluding that a party with a right to
indemnity and warranty with respect to certain claims is not entitled to recover as
damages the fees and costs incurred in successfully defending against the claims pursuant
to indemnity and warranty law. (Preserved for appeal at Hearing Transcript ("Tran.") pp.
64-65; Record on Appeal ("ROA") pp. 923-926.)
B.

Whether the Trial Court erred in finding that the Icon Parties were not

damaged by Wells Fargo's wrongful release of the escrow when the Icon Parties would
have been entitled to recover the fees and costs incurred in defending the Hoist Lawsuit
pursuant to sections 10.4 and 10.2 of the Asset Purchases Agreement even though Hoist
was unsuccessful in prosecuting its patent infringement claim. (Preserved for appeal at
Tran. pp. 64-65; ROA pp. 923-9265 1758-1761.)
C. Whether the Trial Court erred in finding that the Hoist Buyer's Certificate
limits the Icon Parties' Right to recover attorneys' fees and costs contingent upon

1

whether Hoist were successful in prosecuting its patent infringement claim. (Preserved
for appeal at Tran. pp. 64-65; ROA pp. 922-926, 1745.)
D. Whether the Trial Court erred in dismissing the Icon Parties' claims based
upon the Hoist Buyer's Certificate when Wells Fargo did not rely on the Certificate when
it wrongfully released the escrow fund. (Preserved for appeal at Tran. pp. 32-33, 64-65;
ROA pp. 918-922, 1583 (Reply Memo p. 5).)
E. Whether the Trial Court erred in failing to find that the Icon Parties were
damaged by Wells Fargo's wrongful release of the escrow fund when but for the
wrongful release, the Icon Parties would have been entitled to reimbursement from the
fund for the fees and costs incurred in defending the Hoist Lawsuit pursuant to section
10.2(a)(vi) of the APA because the Hoist Lawsuit relates to facts existing prior to the
APA. (Preserved for appeal at Tran. pp. 35-36, 64-65; ROA pp. 924, 1583 (Reply Memo
p. 8).)
F. Whether the Trial Court erred in failing to grant summary judgment to the Icon
Parties on the grounds that because Ground Zero failed to object to the Hoist Buyer's
Certificate, Wells Fargo was required to "promptly" release the escrow fund to the Icon
Parties. (Preserved for appeal at ROA p. 923.)
G. Whether the Trial Court erred in failing to find that the Icon Parties were
damaged by Wells Fargo's wrongful release of the escrow fund when the fund would
have been available to reimburse the losses incurred by the Icon Parties in connection
with the Znetix Lawsuit but for Wells Fargo's wrongful release of the fund. (Preserved
for appeal at ROA pp. 926-929.)
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STANDARD OF REVIEW
A court's ruling on summary judgment is reviewed for correctness, with no
deference given to the trial court, and with all facts and inferences to be drawn in favor of
the nonmoving party. Banks v. Means, 52 P.3d 1190, % 7 (Utah 2002).
STATEMENT OF THE CASE
In this case, Plaintiffs Icon Health & Fitness ("Icon") and Free Motion Fitness,
Inc. ("Free Motion") (Icon and Free Motion are hereinafter collectively referred to as the
"Icon Parties") seek to recover $400,000 from Wells Fargo Bank West, N.A. ("Wells
Fargo") which Wells Fargo was supposed to have held in escrow for the benefit of the
Icon Parties. The Icon Parties also assert claims against Defendant Ground Zero Design,
LLC ("Ground Zero") pursuant to its obligations to indemnify under an a Asset Purchase
Agreement.
The Icon Parties entered into an Asset Purchase Agreement with Ground Zero
pursuant to which they acquired all of the assets used by Ground Zero in its business of
manufacturing exercise equipment.

In the Asset Purchase Agreement, Ground Zero

agreed to indemnify the Icon Parties against various classes of claims that may arise
thereafter. Pursuant to an Indemnity Escrow Agreement, Wells Fargo agreed to hold
$400,000 of the purchase price in escrow in order to satisfy potential claims for
indemnity.

The Icon Parties have sued Wells Fargo because it prematurely and

wrongfully released the escrow funds, making the funds unavailable to satisfy indemnity
claims. The Icon Parties also assert an indemnity claim against Ground Zero.
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The Icon Parties brought this action in order to obtain indemnity for losses they
incurred related to two lawsuits that arose after the Asset Purchase Agreement:

1)

Counterclaims asserted by Hoist Fitness and related parties in Utah federal district court
against the Icon Parties alleging that a patent obtained by the Icon Parties from Ground
Zero pursuant to the Asset Purchase Agreement infringed on a patent owned by Hoist
(hereinafter the "Hoist Lawsuit"); 2) A lawsuit brought by the receiver of a company
known as Znetix and related entities seeking to recover from the Icon Parties over one
million dollars that Znetix advanced to Ground Zero prior to the Asset Purchase
Agreement (hereinafter the "Znetix Lawsuit").
No one, including Wells Fargo, disputes that Wells Fargo prematurely and
wrongfully released the $400,000 escrow fund in violation of the Indemnity Escrow
Agreement. Wells Fargo released the funds even though at the time of the release it had
in its possession a written claim from the Icon Parties asserting the right to indemnity as
to the entire escrow based upon the Hoist Lawsuit. Nonetheless, the Trial Court granted
Wells Fargo's and Ground Zero's motions for summary judgment, concluding that the
wrongful release did not damage the Icon Parties.
Four conclusions appear to be the basis for the Trial Court's decision: 1) Under
the APA and applicable law, the Icon Parties would only have a right to reimbursement
of attorneys' fees and costs incurred in defending the Hoist Lawsuit if the claims of Hoist
were successful, and the claims were not successful; 2) according to the Trial Court, the
written claim for indemnity submitted by the Icon Parties based upon the Hoist Lawsuit
provided that the claim was contingent upon Hoist successfully prosecuting its claim of
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patent infringement;

3) at the time the Hoist Lawsuit was dismissed, there were no

other pending indemnity claims, and therefore the prior, wrongful release of the escrow
did not damage the Icon Parties; 4) the Trial Court did not directly address the claim for
indemnity based upon the Znetix Lawsuit.

It appears, however, that the Trial Court

believed that the indemnity claim of the Icon Parties based upon the Znetix Lawsuit could
not be sustained because it arose after the federal court dismissed the Hoist Lawsuit.
Although unclear, it appears that the Trial Court may have presumed that upon dismissal
of the Hoist Lawsuit, Wells Fargo would have been required to release the escrow fund,
and therefore the fund would not have been available to satisfy any claim related to the
Znetix Lawsuit. (Tran. pp 64-65)
STATEMENT OF FACTS
On December 19, 2000 the Icon Parties and Ground Zero entered into an Asset
Purchase Agreement ("APA"), pursuant to which Free Motion acquired all the assets of
Ground Zero used in a business for the manufacture of exercise equipment. Free Motion
is a wholly owned subsidiary of Icon and was formed for the purpose of acquiring the
assets of Ground Zero.1 (APA p. 1, Ex. 1 to Appendix to Plaintiffs' Motion for Summary
Judgment ("Appendix"), ROA p. 945.)

Through the APA, Free Motion acquired assets

consisting primarily of the right to manufacture and market fitness equipment
incorporating a cable-cross device. (Deposition of Brad Bearnson, p. 112, Ex. 3 to

1

At the time of the APA, Free Motion was known as Ground Zero Design Corporation.
Ground Zero Design Corporation later changed its name to Free Motion Fitness, Inc.
2
Selected Exhibits referenced herein are included in the Addendum submitted with this
brief.
5

Appendix, ROA p. 1003.) In the APA, Ground Zero represented that it owned the patent
protecting its use of the cable cross device "free and clear" and transferred the patent to
Free Motion. (APA §§ 3.6 & 3.10, Ex. 1 to Appendix, ROA pp. 958-960.) At the time
of the APA, Ground Zero was operating at a loss, and the Icon Parties' motivation for the
transaction was the potential for developing earnings from the assets of Ground Zero,
which consisted primarily of the patent rights. (Deposition of Brad Bearnson, p. 57,
ROA p. 1767.)
Article 10 of the APA requires Ground Zero to indemnify the Icon Parties for
various claims made through August 31, 2004. By way of example, section 10.2 of the
APA broadly provides that Ground Zero would indemnify and hold harmless the Icon
Parties from any "Losses" relating to 1) any breach of Ground Zero's representations or
warranties in Article 3 of the APA and related documents, 2) any liabilities of Ground
Zero not assumed by the Icon Parties, or 3) any acts or conditions or status existing prior
to the closing. (APA, §§ 10.2(b) & 10.3(b), Ex. 1 to Appendix, ROA pp. 980-982.) In
the APA, Ground Zero represented and warranted that none of its intellectual property
infringed on the rights of others and that it was transferring clear title to all assets free of
any claims. (Id. at §§ 3.10(c) & 3.6, ROA pp. 958-960.)
In the APA, the Icon Parties and Ground Zero agreed that $400,000 of the
purchase price would be set aside in escrow pursuant to an Indemnity Escrow Agreement
("IEA"). (APA §§ 1.1, 2.4 & 10.2, Ex. 1 to Appendix, ROA pp. 947, 951 & 980; IEA,
Ex. 4 to Appendix, ROA p. 1007.) The purpose of the escrow was to set aside funds to
satisfy potential indemnity claims that could be asserted by the Icon Parties pursuant to
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Article 10 of the APA. (Id.) Defendant Wells Fargo Bank West, N.A. ("Wells Fargo")
agreed to act as the escrow agent and is a party to the IEA. Free Motion, Ground Zero,
and Wells Fargo entered into the IEA on December 19, 2000. (IEA, Ex. 4 to Appendix,
ROA p. 1007.) The IEA is governed by Colorado law. (Id. at If 13, ROA p. 1012.)
In March 2001, just a few months after the closing of the APA, both Ground Zero
and the Icon Parties received written notice of an adverse claim asserted by Hoist Fitness
and related parties. (March 16, 2001 Letters, Ex. 5 to Appendix, ROA pp. 1019-1933.)
Hoist Fitness asserted that a patent sold by Ground Zero to the Icon Parties pursuant to
the APA infringed on a patent obtained by Hoist prior to the APA. (Id.) Upon receipt of
the claim, Brad Bearnson, a representative of the Icon Parties, had discussions with
Roy Simonson, a representative of Ground Zero, with respect to how to address the claim
made by Hoist Fitness. Mr. Bearnson invited Mr. Simonson to resolve the claim. He
also informed Mr. Simonson that if he chose not to do so, the Icon Parties would address
and resolve the claim. Ground Zero took no action to address the Hoist claim, and the
Icon Parties retained the law firm of Workman Nydegger & Seeley ("Workman
Nydegger") to do so. (Deposition of Brad Bearnson, pp. 112-113, Ex. 3 to Appendix,
ROA pp. 1000-1001.) Over a period of months, Workman Nydegger investigated the
Hoist claim. As part of its investigation, Workman Nydegger had several conversations
with Mr. Simonson to gather information. (Deposition of Roy Simonson, pp 17-18, 2123, Ex. 6 to Appendix, ROA pp. 1043-1047.)
The Icon Parties were very concerned about carefully addressing the patent issues
raised by Hoist Fitness because the patent challenged by Hoist was the primary asset
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received by the Icon Parties through the APA. If the Hoist claim were successful, the
consideration obtained by the Icon Parties through the APA would be seriously impaired
if not lost.

Furthermore, if the Hoist claim had any merit, the potential damages

recoverable by Hoist would only increase during any delay in obtaining resolution of the
claim. Through their investigation, the Icon Parties determined that they could either
wait and be sued in a forum of Hoist Fitness's choosing or they could initiate a
declaratory action in Utah to resolve the Hoist claim. Because of the significance of the
patent rights challenged by Hoist, the Icon Parties needed certainty on the issues and
chose to file a declaratory action in federal district court in Utah. Prior to filing the
action, the Icon Parties informed Mr. Simonson and obtained his consent to file the
lawsuit. (Deposition of Brad Bearnson, pp. 117-120, Ex. 3 to Appendix, ROA pp. 10021005.)
In August 2001, the Icon Parties filed a declaratory action in federal district court
in Utah, seeking an order that the patent obtained from Ground Zero did not infringe on
Hoist Fitness's patent. (Complaint, Ex. 7 to Appendix, ROA pp. 1054-1059.) Hoist
Fitness appeared and asserted a counterclaim and third-party complaint against the Icon
Parties alleging patent infringement.

Hoist Fitness also sought injunctive relief.

(Answer, Counterclaim, & Third-Party Complaint, Ex. 8 to Appendix, ROA pp. 10611077.)
In August 2001, the Icon Parties also gave formal notice of their claim for
indemnity based upon the Hoist Lawsuit by sending a Buyer's Certificate to Wells Fargo
and to Ground Zero (hereinafter "Hoist Buyer's Certificate") as required by Tj 5 of the
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IEA. (Hoist Buyer's Certificate, Ex. 12 to Appendix, ROA pp 1161-1168.) The Hoist
Buyer's Certificate asserted the Icon Parties' right to recover "attorneys' fees and costs
incurred in defending" the Hoist Lawsuit. {Id., ROA p. 1162.) In the cover letter to
Ground Zero, the Icon Parties further asserted the right to recover attorneys' fees and
costs. {Id., ROA p. 1165.)
David Rinehart, the representative of Wells Fargo who administered the escrow
account, received the Icon Parties' Buyer's Certificate and placed it in his escrow file
which he kept in his desk drawer. Mr. Rinehart didn't read the Hoist Buyer's Certificate
and therefore did not understand that a claim was being made on the escrow fund.
Accordingly, Mr. Rinehart did not review the IEA or comply with any of its provisions,
including the requirement that Wells Fargo send a copy of the Buyer's Certificate to
Ground Zero. (Deposition of David Rinehart, pp. 50-55, 59, Ex. 11 to Appendix, ROA
pp. 1124-1129, 1131.) Wells Fargo has admitted in this litigation that the Hoist Buyer's
Certificate complied with the requirements of the IEA. (Wells Fargo's Responses to
Requests for Admission, No. 5, Ex. 13 to Appendix, ROA p. 1173.)
Ground Zero never disputed the Hoist Buyer's Certificate with a Seller's
Certificate as provided for in the IEA, even though it had received directly from the Icon
Parties a copy of the Hoist Buyer's Certificate. (Id., Nos. 6-8, ROA pp. 1172-1173.)
Because Ground Zero never disputed the Hoist Buyer's Certificate with a Seller's
Certificate, the IEA specifies that Ground Zero was "deemed to have acknowledged the
correctness" of the claim, and Wells Fargo was required to transfer "promptly" to the
Icon Parties the amount claimed in the Certificate. (IEA If 5(b)(iii), Ex. 4 to Appendix,
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ROA p. 1008.) The Hoist Buyer's Certificate made a claim to the entire escrow balance.
(Hoist Buyer's Certificate, Ex 12 to Appendix, ROA p. 1162)
At the one-year anniversary of the APA (December 21, 2001), Ground Zero's
counsel telephoned David Rinehart at Wells Fargo Bank to request the release of the
escrow funds, even though Ground Zero knew that the Icon Parties had submitted the
Hoist Buyer's Certificate based upon the Hoist Lawsuit. (Deposition of David Rinehart,
pp. 66-68, Ex. 11 to Appendix, ROA pp. 1137-1139.) At that time, a copy of the Hoist
Buyer's Certificate making a claim to the entire escrow fund was in Wells Fargo's
escrow file. Mr. Rinehart from Wells Fargo agreed to release the escrow funds during
the short telephone call with Ground Zero's counsel, and did so without reviewing his file
to determine if a Buyer's Certificate had been delivered. Mr. Rinehart agrees that he
would have readily recognized the Hoist Buyer's Certificate as a claim to the escrow fund
if he had reviewed it. (Id. at pp. 69-70, ROA pp. 1140-1141.) Wells Fargo released the
entire escrow fund, with accrued interest, to Ground Zero on December 21, 2001 and
January 2, 2002. (Wells Fargo's Responses to Requests for Admissions, Nos. 12 & 13,
Ex. 13 to Appendix, ROA p. 1175.) Wells Fargo concedes, as it must, that its release of
the escrow funds was contrary to the terms of the IEA. (Id. at No. 17, ROA p. 1176.)
Over a period of many months, the Icon Parties and Hoist Fitness vigorously
litigated Hoist's claim of patent infringement.

(Declaratory Action Docket, Ex. 9 to

Appendix, ROA pp. 1079-1098.) The Icon Parties were successful in defending the Hoist
Lawsuit. On April 11, 2003, the federal district court dismissed the last of the claims in
the Hoist litigation, and the order became final and non-appealable when the thirty-day
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appeal period expired on May 11, 2003. (Id. at ROA p. 1098.) The Icon Parties incurred
reasonable fees and costs totaling $273,161.52 in defending ownership of the patent that
Ground Zero had transferred to it and warranted as "free and clear." (Plaintiffs' Answers
to Interrogatories, No. 4, Ex. 10 to Appendix, ROA p. 1101; APA § 3.6, Ex. 1 to APA,
ROA p. 958.)
Prior to the APA, Ground Zero had received over a million dollars from a
company known as Znetix and related entities ("Znetix Advance"). (Znetix Complaint,
Ex. 15 to Appendix, ROA p. 1184.) The monies were given to Ground Zero purportedly
for future services to be rendered by Ground Zero in designing fitness equipment.
(Deposition of Jeffrey Lesson, pp. 96, 101, Ex. 16 to Appendix, ROA pp. 1194-1195.)
Ground Zero showed the Znetix Advance as a liability on its financial statements at the
time of the APA. (Id) Through the APA, Ground Zero and the Icon Parties agreed that
the Icon Parties were not assuming any obligation related to the Znetix Advance.
(Deposition of Thomas James, pp. 58-59, Ex. 17, ROA pp. 1206-1207.)
On May 5, 2003, the Receiver for Znetix sued Ground Zero and the Icon Parties,
seeking the return of the Znetix Advance. (Znetix Complaint, Ex. 15 to Appendix, ROA
p. 1182.) The Receiver alleged that the Icon Parties were liable for the funds advanced to
Ground Zero. (Id.) The Icon Parties notified Ground Zero in writing by letter dated
May 21, 2003 that they claimed the right to indemnification for any losses, including
attorneys' fees and costs, related to the Znetix Lawsuit.

(May 21 Letter, Ex. 18 to

Appendix, ROA pp. 1209-1210.) Although Wells Fargo had long before wrongfully
released the escrow funds, in an effort to comply with the strict terms of the IEA, the
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Icon Parties also gave formal notice of their indemnity claim by delivering a Buyer's
Certificate to both Ground Zero and Wells Fargo on July 29, 2003 ("Znetix Buyer's
Certificate"). (Znetix Buyer's Certificate, Ex. 19,ROApp. 1212-1214.)
Ground Zero and the Icon Parties entered into a settlement agreement with the
Znetix Receiver pursuant to which all claims against Ground Zero and the Icon Parties
were released. The Icon Parties contributed $100,000 towards the settlement. The Icon
Parties also incurred reasonable fees and costs totaling $492,371.13 in defending the
claims brought by the receiver. (Plaintiffs' Answers to Interrogatories, No. 5, Ex. 10 to
Appendix, ROA p. 1102.)
SUMMARY OF THE ARGUMENT
A. The Trial Court Erred in Concluding that a Party with a Right to Indemnity
and Warranty with Respect to Certain Claims is Not Entitled to Recover as
Damages the Fees and Costs Incurred in Successfully Defending against the
Claims Pursuant to Indemnity and Warranty Law.
Indemnity and warranty law provides that the Icon Parties are entitled to recover
attorneys' fees and costs incurred in defense of adverse claims without regard to the
success of the claim. Indemnity law presumes that when indemnity is given for a class of
claims, any time a claim is made for which indemnity is given, the indemnified party is
entitled to recover the fees and costs incurred in defending the claim, without regard to
the success of the claim. Similarly, when a party conveys property and warrants good
title, the warranty is breached any time an adverse claim is made challenging the validity
of title, without regard to the outcome of the adverse claim. The foreseeable consequence
of the warranty's breach is the fees and costs incurred in defending the claim. Even if the
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adverse claim is defeated, the damages would include the attorneys' fees and costs
incurred in defense.
B. The Trial Court Erred in Finding that the Icon Parties Were Not Damaged by
Wells Fargo's Wrongful Release of the Escrow when the Icon Parties Would
Have Been Entitled to Recover the Fees and Costs Incurred in Defending the
Hoist Lawsuit Pursuant to Sections 10,4 and 10.2 of the APA Even Though
Hoist Was Unsuccessful in Prosecuting its Patent Infringement Claim.
Section 10.4 of the APA5 which is labeled "Defense of Claims," allows the Icon
Parties to recover the attorneys' fees and costs incurred in defending the Hoist Lawsuit,
without regard to whether the claims of Hoist are ultimately successful. This provision
applies anytime a claim is made "which, if adversely determined, would entitle the [Icon
Parties] to indemnity pursuant to Article 10." Section 10.4 is consistent with well
established indemnity law in that it imposes certain duties with respect to defending
claims based on the nature of the claim as alleged, not on whether the claim ultimately
prevails. In the circumstances of this case, § 10.4 specifies that Ground Zero "shall pay
the fees and expenses of counsel retained by the [Icon Parties]."
The Icon Parties are also entitled to recover fees and costs pursuant to section
10.2 of the APA. Section 10.2 requires Ground Zero to indemnify and hold the Icon
Parties harmless from claims, demands, and attorneys' fees and costs that relate or refer
to breaches of the representations and warranties made in connection with the APA.
Through the APA, Ground Zero represented and warranted that its intellectual property
did not infringe on the property of any other party and that it owned the property free and
clear. Hoist alleged facts, which, if true, would constitute a breach of the representations
and warranties in the APA. Hoist alleged that the patent obtained by the Icon Parties
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from Ground Zero infringed on its patent, and claimed that the Icon Parties had no right
to use it. Hoist's contentions fall within the class of claims covered by section 10.2
inasmuch as it is a claim or demand that refers or relates to the breach of Ground Zero's
representations and warranties in the APA.

Section 10.2 specifically allows for the

recovery of attorneys' fees and does not condition the obligation of indemnity upon the
success of adverse claims for which indemnity is given. Indeed, under section 10.2,
Ground Zero specifically promised to hold the Icon Parties harmless from claims and
demands, not just final obligations.
C. The Trial Court Erred in Finding that the Hoist Buyer's Certificate Limits the
Icon Parties' Right to Recover Attorneys' Fees and Costs Contingent upon
Whether Hoist Were Successful in Prosecuting its Patent Infringement Claim.
The Trial Court also erred in concluding that the Hoist Buyer's Certificate is
conditioned upon the success of the Hoist Lawsuit.

The Certificate in all respects

complies with the provisions of the APA. Properly understood, the Certificate merely
gives notice that the condition for application of the indemnity provisions in the APA has
arisen, namely a claim has been made which, if proven, would establish a breach of
Ground Zero's representations and warranties in the APA. The Certificate in no respect
waives the right to recover attorneys' fees and costs incurred in successfully defending
Hoist's claim of patent infringement. To the contrary, the Certificate makes clear that the
Icon Parties are invoking all the remedies available under the indemnity provisions of the
APA, including the right to recover attorneys' fees and costs incurred in defending
against the Hoist Lawsuit.
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D. The Trial Court Erred in Dismissing the Icon Parties' Claims Based upon the
Hoist Buyer's Certificate When Wells Fargo Did Not Rely on the Certificate
When It Wrongfully Released the Escrow Fund.
Perhaps even more importantly, whether the Hoist Buyer's Certificate is
conditioned upon the success of Hoist's patent infringement claim should be irrelevant to
this case. A defect in notice under the APA is irrelevant unless it results in prejudice.
Wells Fargo completely ignored the Certificate, and certainly did not rely on it in
releasing the escrow fund. That being the case, any alleged conditional language in the
Hoist Buyer's Certificate did not prejudice Wells Fargo or Ground Zero. Even if there
were a defect in the form of the Certificate, the Icon Parties would have had ample
opportunity to correct the defect had Wells Fargo not wrongfully released the fund with
no prior notice to the Icon Parties.
E. The Trial Court Erred in Failing to Find that the Icon Parties Were Damaged
by Wells Fargo's Wrongful Release of the Escrow Fund When But For the
Wrongful Release, the Icon Parties Would Have Been Entitled to
Reimbursement from the Fund for the Fees and Costs Incurred in Defending
the Hoist Lawsuit Pursuant to Section 10.2(a)(vi) of the APA Because the Hoist
Lawsuit Relates to Facts Existing Prior to the APA.
Section 10.2(a)(iv) provides that Ground Zero would indemnify and hold the Icon
Parties harmless for any claims, demands, attorneys' fees, and costs relating to or arising
from facts or circumstances existing prior to the closing of the APA. The obvious
purpose of this provision is to assure that Ground Zero would retain all risks related to its
operation of the business prior to the APA.
Hoist's claims were based upon a patent issued to Ground Zero prior to the APA
and a patent issued to Hoist prior to the APA. Therefore, the claims brought by Hoist
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arise from facts and circumstances existing prior to the APA, and the Icon Parties are
entitled to recover the costs of defending Hoist's claims.
F. The Trial Court Erred in Failing to Grant Summary Judgment to the Icon
Parties on the Grounds that Because Ground Zero Failed to Object to the Hoist
Buyer's Certificate, Wells Fargo was Required to "Promptly" Release the
Escrow Fund to the Icon Parties*
Paragraph 5 of the IEA outlines the procedure for making and disputing claims
against the escrow fund. This paragraph allows the Icon Parties to make a claim against
the fund at any time prior to the fund's termination, and provides that the Icon Parties
may do so by delivering a Buyer's Certificate to Wells Fargo and to Ground Zero. Wells
Fargo is then required to send the Certificate to Ground Zero, and Ground Zero has ten
days to object by submitting its Seller's Certificate. In the event Ground Zero does not
submit a Seller's Certificate, it is "deemed to have acknowledged the correctness" of the
Icon Parties' claim, and Wells Fargo is required to release "promptly" the escrow fund to
the Icon Parties.
The Icon Parties submitted the Hoist Buyer's Certificate in compliance with the
IEA, and Wells Fargo failed even to read it, and failed to send it to Ground Zero. Ground
Zero did not object with a Seller's Certificate, despite the fact that it knew of the Icon
Parties' claim because they had sent the Hoist Buyer's Certificate directly to Ground
Zero. Because of no objection to the Hoist Buyer's Certificate, its correctness is deemed
acknowledged, and Wells Fargo was required to release promptly the escrow fund to the
Icon Parties. The Trial Court should have entered summary judgment to the Icon Parties
on these grounds.
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G, The Trial Court Erred in Failing to Find that the Icon Parties Were Damaged
by Wells Fargo's Wrongful Release of the Escrow Fund When the Fund Would
Have Been Available to Reimburse the Losses Incurred by the Icon Parties in
Connection with the Znetix Lawsuit but for Wells Fargo's Wrongful Release of
the Fund.
Although the Trial Court never directly addressed the Icon Parties' claim for
indemnity based upon the Znetix Lawsuit, it appears that the Trial Court may have
presumed that upon dismissal of the Hoist Lawsuit, Wells Fargo would have been
required to release the escrow fund to Ground Zero, and the Icon Parties would have had
no opportunity to make a claim for indemnity based upon the Znetix Lawsuit. Perhaps,
therefore, the Trial Court believed that Wells Fargo's prior, wrongful release of the
escrow fund did not damage the Icon Parties with respect to a claim for indemnity based
upon the Znetix Lawsuit. The Trial Court's reasoning is in error.
Under the clear terms of the IEA, the Icon Parties are entitled to make a claim
against the escrow at any time prior to its termination. (IEA, § 5(b)(iv).) The IEA also
provides that it would terminate only upon the release of the fund or by agreement of the
parties. {Id. at § 8.) The parties never agreed to terminate the escrow. Insofar as relevant
to this issue, the IEA permits the release of the escrow fund in two circumstances: 1)
written instructions signed by all parties directing the release of the fund; or 2) an order
from a court with jurisdiction over the issue of indemnity directing the release of the
fund. As Wells Fargo admitted in response to requests for admission, at no relevant time
has either of these conditions for release of the escrow been satisfied such that Wells
Fargo would have been able to release the fund to Ground Zero.
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The Hoist Lawsuit was filed on May 5, 2003, and the federal district court's order
dismissing the Hoist Lawsuit became final and non-appealable on May 11, 2003. Had
that order been delivered to Wells Fargo, thereafter, Wells Fargo, if acting as a
reasonable, prudent escrow agent with fiduciary duties to all parties, would not have
released automatically the escrow fund to Ground Zero. It would not have done so
because, as it has admitted, the federal district court order was not the kind of order
contemplated by the IE A as authorizing the release of the fund. Wells Fargo would have
sought written authorization from both parties as to the release of the fund or waited for a
court order directing the release of the fund. In the meantime, the Icon Parties would
have had ample opportunity to make a claim based upon the Znetix Lawsuit since that
lawsuit was filed even before the order dismissing the Hoist Lawsuit became final and
non-appealable.
ARGUMENT
A. The Trial Court Erred in Concluding that a Party with a Right to Indemnity
and Warranty with Respect to Certain Claims is Not Entitled to Recover as
Damages the Fees and Costs Incurred in Successfully Defending against the
Claims Pursuant to Indemnity and Warranty Law.
The trial court rejected the Icon Parties' argument that applicable law permits
them to recover the attorneys' fees and costs incurred in successfully defending the Hoist
Lawsuit.

The Trial Court concluded that the Icon Parties could only recover their

attorneys' fees and costs if Hoist had been successful in establishing its infringement
claim.

The Trial Court's conclusion is contrary to well-settled law concerning the

interpretation of indemnity and warranty provisions.
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1. Indemnity law requires the court to presume that parties to an indemnity
agreement intended to provide for reimbursement of attorney's fees and
costs incurred in defense of the indemnified claim without regard to the
claim's success.
In the case of Peter Fabrics, Inc. v. S.S. Herrns, 765 F.2d 306 (2nd Cir. 1985), the
court addressed an indemnitee's right to recover attorneys' fees and costs incurred in
defending an indemnified claim. The court concluded as follows:
It is established that while an indemnitee may recover from his indemnitor
attorneys' fees and expenses incurred in defending a claim as to which he is
indemnified, he may not recover fees and expenses incurred to establish his
right against the indemnitor. This rule has been frequently applied by the
courts both to indemnity obligations created by contract, and to indemnity
obligations implied by law.
Id. at 315 (citations omitted).3 The court went on to explain the rationale for allowing
indemnitees to recover attorneys' fees and costs incurred in defending against
indemnified claims.
Indemnity obligations, whether imposed by contract or by law, require the
indemnitor to hold the indemnitee harmless from costs in connection with
the particular class of claims. Legal fees and expenses incurred in
defending an indemnified claim are one such cost and thus fall squarely
within the obligation to indemnify. Consequently, attorneys' fees incurred
in defending against liability claims are included as part of an indemnity
obligation implied by law, and reimbursement of such fees is presumed
to have been the intent of the draftsman unless the agreement explicitly
says otherwise. As stated by the Fifth Circuit, "[tjhis rule simply gives
effect to the very nature of indemnity, which is to make the party whole."
Id. (citations omitted) (emphasis added) (quoting E.C. Ernst, Inc. v. Manhattan
Construction Co. of Texas, 551 F.2d 1026, 1037 (5m Cir. 1977). Numerous cases have

The Icon Parties' right to recover fees and costs incurred in enforcing the right to
indemnity against Wells Fargo is not before this Court on this appeal. The Icon Parties
reserve the right to seek the recovery of these fees and costs before the Trial Court.
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adopted and applied this principle. See, e.g., Flunker v. United States, 528 F.2d 239, 246
(9th Cir. 1975); Duty Free Shoppers Group, Ltd. v. State, 111 P.2d 649, 654 (Ak. 1989);
Jones v. Strom Construction Co., 527 P.2d 1115 (Wash. 1974); Piedmont Equipment Co.
v. Eberhard, 665 P.2d 256 (Nev. 1983).
The principles expressed in the Peter Fabrics case should govern the
interpretation of the APA. Nothing in the APA expressly provides that the Icon Parties
may not recover the fees and costs incurred in successfully defending indemnified claims.
Indeed, as set forth in more detail below, sections 10.4 and 10.2 of the APA require
Ground Zero to reimburse the Icon Parties for such fees and costs. Therefore, the Icon
Parties are entitled to recover those fees and costs.
The Utah Court of Appeals has cited with approval the Peter Fabrics case, and has
further described the rule that an indemnitee may recover the attorneys' fees and costs
incurred in defending an indemnified claim as the "virtually unanimous rule." James
Constructors, Inc. v. Salt Lake City Corp., 888 P.2d 665, 673 (Utah Ct. App. 1974)
(quoting Jones, 527 P.2d at 1119; see also, Pavoni v. Nielsen, 999 P.2d 595, \ 22 (Utah
Ct. App. 2000).
An indemnitee's right to recover fees and costs incurred in defense is not
contingent upon whether the claim indemnified against is ultimately successful. Making
the indemnitee's right to recover attorneys' fees and costs contingent upon the success of
the adverse claim makes little sense.

Such a rule would put the indemnitee in an

impossible position. On the one hand, it would appear to be in the indemnitee's best
interests to vigorously defend an adverse claim in order to avoid a judgment. On the
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other hand, if the indemnitee is successful in defeating the claim, he could not recover the
fees incurred in the successful defense. Thus, it may appear that the indemnitee's best
interests would be served if he were unsuccessful in defending the claim because only
then would the indemnitee be made completely whole.

This conflict is especially

problematic inasmuch as adverse claims and the right to be indemnified for the claims are
often litigated in a single lawsuit.
In the case of Hanover Ltd. v. Cessna Aircraft Co., 758 P.2d 443 (Utah Ct. App.
1988), the court addressed this potential conflict and rejected the argument that the right
to recover attorneys' fees and costs should be contingent upon the success of the claim
for which indemnity is given. In the context of implied indemnity, the court ruled that an
indemnitee is entitled to recover attorneys' fees and costs without regard to the merits of
the adverse claim. The court noted that a contrary rule "would penalize a party for
successfully defending the allegations against it." Id. at 450. The court further reasoned
as follows:
If the right to costs and attorneys' fees for defending the law suit [sic] is
made contingent on losing on the merits of that action, in every case the
indemnitee would be put in the difficult position of attempting to show lack
of his own culpability at the same time that he is aiding the plaintiffs case
by attempting to prove the liability of its indemnitor. Such a situation
certainly would be contrary to both the indemnitee's and the indemnitor's
interests in many instances, and we decline to create an incentive for
accomplishing that result.
Id. (quoting Heritage v. Pioneer Brokerage & Sales, Inc., 604 P.2d 1059, 1067 (Alaska
1979)). The court concluded that a party with the right to indemnity in the event the
underlying claim proves meritorious would be "equally entitled to such indemnification
should it successfully defend itself in the underlying action." Id.
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The Trial Court erred in concluding that the attorneys' fees and costs incurred in
successfully defending an indemnified claim are not recoverable.
2. Warranty law provides that a warranty is breached any time an adverse
claim arises, and the fees and costs incurred in defending the adverse
claim are recoverable without regard to the claim's success.
Ground Zero gave broad warranties of title in the APA. Case law provides that
when warranties of title are given, a breach of the warranty occurs whenever an adverse
claim arises, without regard to whether the claim ultimately is successful.

Case law

establishes as follows:
The purchaser of goods warranted as to title has a right to rely on the fact
that he will not be required, at some later time, to enter into a contest over
the validity of his ownership. The mere casting of a substantial shadow
over his title, regardless of the ultimate outcome, is sufficient to violate a
warrant of good title.
American Container Corp, v. Hanley Trucking Corp., 268 A.2d 313, 318 (N.J. Ch. 1970);
Catlin Aviation Co. v. Equilease Corp., 626 P.2d 857, 860 (Okla. 1981) (encumbrance
breached seller's warranty of title even though of questionable validity); Ricklefs v.
Clemens, 216 Kan. 128, 531 P.2d 94, 100 (Kan. 1975) ("mere casting of a substantial
shadow over . . . title" violated warranty of title regardless of the ultimate outcome);
Wright v. Vickaryous, 611 P.2d 20, 22-23 (Ak. 1980) (invalid security interest that
remained of record constituted "a substantial shadow" which violated breach of warranty
of title).
When a contract of warranty is breached, the non-breaching party is entitled to
recover "the loss directly and naturally resulting from the breach of warranty." Ricklefs,
531 P.2d at 100. Under Utah law, attorneys' fees are recoverable where "the defendant's
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breach of contract foreseeably caused the plaintiff to incur attorney fees through litigation
with a third party." Collier v. Heinz, 827 P.2d 982, 983 (Utah Ct. App. 1992).
In the present case, Ground Zero warranted good title to its assets, including the
intellectual property. It was foreseeable that in the event an adverse claim were to arise
challenging title to the patent conveyed to the Icon Parties that the Icon Parties would
have to incur attorneys' fees and costs in clearing title. The Icon Parties' claim is in no
way dependent upon whether the adverse claim is successful since the mere assertion of
the claim is a breach of the warranty of title. The Icon Parties are entitled to recover the
fees and costs incurred in defending the Hoist Lawsuit as the foreseeable consequence of
the breach.
B. The Trial Court Erred in Finding that the Icon Parties Were Not Damaged by
Wells Fargo's Wrongful Release of the Escrow when the Icon Parties Would
Have Been Entitled to Recover the Fees and Costs Incurred in Defending the
Hoist Lawsuit Pursuant to Sections 10.4 and 10,2 of the APA Even Though
Hoist Was Unsuccessful in Prosecuting its Patent Infringement Claim,
Hoist Fitness asserted claims in a federal court action, contending that a patent
acquired by the Icon Parties from Ground Zero through the APA infringed upon a patent
owned by Hoist. In Article 3 of the APA, Ground Zero represented that it owned its
intellectual property free from any claims, and that the property did not infringe upon the
rights of any other person. (APA § 3.10.) Ground Zero further broadly represented that
it had "good, valid and marketable title" to all of its assets, free and clear of any liens or
claims. (Id. at § 3.6.)
Since the Icon Parties were successful in defending the Hoist Lawsuit, the Trial
Court determined that they had no right to recover the fees and costs incurred in defense.
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In making its ruling from the bench, the Trial Court stated that "we are at the point of
torturing language and getting hung up on some technicalities here that are really not at
the core of the indemnification or the attorney defense provisions, [sections] 10.2 and
10.4." (Tran. p. 64). The Trial Court's interpretation of sections 10.4 and 10.2 of the
APA is far too narrow and is not consistent with the plain language of the agreement.
This is especially true when those provisions are interpreted in light of the cases
described in point A, above. These cases require the court to presume that attorneys' fees
and costs are recoverable pursuant to a "virtually unanimous rule," without regard to the
success of the underlying claim.
1. Section 10.4 of the APA requires Ground Zero to reimburse the Icon
Parties for "the fees and expenses of counsel" incurred in defending any
claim "which, if adversely determined" would be paid by Ground Zero.
Section 10.4 of the APA is entitled "Defense of Claims," and it addresses the
rights and obligations of the Icon Parties and Ground Zero with respect to defending
claims for which Ground Zero promised to provide indemnification.

Section 10.4

describes very clearly the triggering event which sets in motion Ground Zero's
obligations concerning defense of adverse claims. This provision provides that it will
apply "if any action, lawsuit, proceeding, investigation or other claim shall be brought or
asserted by any third-party which, if adversely determined, would entitle the Indemnified
Party to indemnity pursuant to this Article 10." In other words, this section applies based
merely on what is alleged in the adverse claim.

Indeed, section 10.4 requires the

assumption that the allegations are true. Ground Zero has obligations with respect to
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defense if, assuming the allegations in the claim are true, indemnity would be required.
Whether the adverse claim actually succeeds is irrelevant.
Section 10.4 gives Ground Zero the option of assuming control of the defense of
indemnified claims in some circumstances but withdraws the right when certain
exceptions apply. The section provides as follows:
[i]f any action, lawsuit, proceeding, investigation or other claim shall be
brought or asserted by any third party which, if adversely determined,
would entitle the [Icon Parties] to indemnity pursuant to this Article 10 . . .
[Ground Zero] shall be entitled to participate in the defense of such action,
lawsuit, proceeding, investigation or other claim giving rise to the [Icon
Parties'] claim for indemnification at its expense, and at its option (subject
to the limitations set forth below) shall be entitled to appoint lead counsel
of such defense with reputable counsel.. . provided, further, that [Ground
Zero] shall not have the right to assume control of such defense and shall
pay the fees and expenses of counsel retained by [the Icon Parties], if
the claim which [Ground Zero] seeks to assume control (i) seeks nonmonetary relief,... (iii) involves a claim to which the [Icon Parties]
reasonably believef] an adverse determination would be detrimental to or
injure [the Icon Parties'] reputation or future business prospects . . .
(APA, § 10.4, ROA pp. 982-983) (emphasis added). Obviously, the Hoist Lawsuit was a
claim to which this provision applies since Hoist alleged a claim, which, if established,
must be paid by Ground Zero. Hoist alleged in its claim that a patent which the Icon
Parties obtained from Ground Zero infringed on Hoist's patent, and Ground Zero
represented in the APA that there were no infringing patents and that it held clear title to
all of its assets. No one disputes these facts. Thus, section 10.4 gives Ground Zero the
option of defending the Hoist claim "at its expense" unless the exceptions apply. If the
exceptions apply, Ground "shall pay the fees and expenses of counsel retained by the
[Icon Parties]."

25

The exceptions preclude Ground Zero from assuming the defense of a claim if,
among others, 1) the claim seeks an injunction or 2) the Icon Parties have reason to
believe that an adverse determination would be detrimental to their future business
prospects. If either of these exceptions applies, the AP A provides that Ground Zero may
not control the defense of the claim and further states that Ground Zero "shall pay the
fees and expenses of counsel retained by" the Icon Parties.
In the present case, the exceptions to Ground Zero's right to defend clearly apply.
Hoist Fitness sought an injunction. This fact alone requires Ground Zero to allow the
Icon Parties to defend Hoist's claims with their own counsel and requires Ground Zero to
reimburse the Icon Parties' legal expenses.

Hoist Fitness also challenged the Icon

Parties' right to use the primary asset which they obtained through the APA. This meant
that if Hoist Fitness were successful, the Icon Parties would lose all the consideration
they received from Ground Zero through the APA. It is beyond dispute that an adverse
result in the Hoist Fitness Lawsuit "would be detrimental to or injure the [Icon Parties'] .
. . future business prospects." (Id.)

Not only would an adverse result injure the Icon

Parties, it would undoubtedly destroy the business purchased from Ground Zero since the
motivation for the APA was the patent. This further cements the Icon Parties' right to
obtain their own defense at Ground Zero's expense.
The Icon Parties also complied with the notice provision in section 10.4. At the
time the Hoist Lawsuit was initiated, the Icon Parties sent the Hoist Buyer's Certificate to
Ground Zero and Wells Fargo. The Certificate very clearly outlines that the Icon Parties
intend to undertake their own defense in the Hoist Lawsuit and seek reimbursement of
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fees and costs. The Hoist Buyer's Certificate identifies the Hoist Lawsuit by caption and
case number and informs Wells Fargo and Ground Zero of the attorneys they have chosen
to represent their interests. It also states that the Icon Parties' claim for indemnity
includes the right to recover "attorneys' fees and costs incurred in defending against any
such claim" of Hoist Fitness. In a separate letter notifying Ground Zero of their claim for
indemnity relative to the Hoist Lawsuit, the Icon Parties confirmed that they had initiated
the Hoist Lawsuit, with counsel of their choice, with Ground Zero's "knowledge and
verbal approval." In the letter, the Icon Parties repeated again that their claim included
the right to recover attorneys' fees and costs incurred in defending against Hoist's claims.
(Hoist Buyer's Certificate, Ex. 12 to Appendix, ROA pp. 1161-1168.)
Section 10.4 is consistent with case law that addresses the duty to defend under
indemnity and insurance contracts. In addressing a party's duty to defend under an
indemnification agreement, courts look to case law addressing insurance contracts. J.R.
Simplot Co, v. Chevron Chemical Co., 2006 U.S. Dist. Lexis 70127 (D. Utah September
27, 2006) (indemnity contract acted "as a type of insurance policy"). As one court noted,
"[w]e can discern no logical reason why the duty to defend based on indemnity contracts
should not follow the same philosophy used in the insurance context." Pancakes of
Hawaii v. Pomare Properties, 944 P.2d 83, 89 (Haw. Ct. App. 1997).
In the context of insurance agreements, case law distinguishes between the duty to
defend and the duty to indemnify, and provides that the duty to defend is broader than the
duty to pay claims. Fire Ins. Exchange v. Estate of Therkelsen, 27 P.3d 555, ^f 22 (Utah
2001). The duty to defend a claim may apply even when there may be no ultimate duty
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to pay the claim. Id. In determining whether there is a duty to defend, a court is required
to analyze the language of the claim and the language of the indemnity agreement.
Benjamin v. Arnica Mut. Ins. Co., 140 P.3d 1210, If 16 (Utah 2006). The duty to defend
applies when the adverse claim contains "allegations [which], if proved, could result in
liability under the policy." Nova Casualty Co. v. Able Construction, Inc., 983 P.2d 575, ^f
8 (Utah 1999).4
Section 10.4 follows well-established principles of indemnity with respect to
Ground Zero's obligations to provide a defense. Section 10.4 requires Ground Zero to
pay the attorney's fees and costs to defend any "action, lawsuit, proceeding, investigation
or other claim" which, if successful, must be paid by Ground Zero. Ground Zero's
obligation to provide a defense through payment of fees and costs depends solely on the
nature of the claim as alleged, not on whether the claim ultimately succeeds.
2. Section 10.2(a)(i) & (ii) of the APA requires Ground Zero to hold the Icon
Parties harmless from claims and demands,, including attorneys5 fees and
costs, that refer or relate to breaches of Ground Zero's representations
and warranties in the APA.
Section 10.2 of the APA contains Ground Zero's obligation to indemnify the Icon
Parties.

Section 10.2 describes the claims which Ground Zero must pay, but also

addresses Ground Zero's obligation to pay attorney's fees and costs. It provides:
Section 10.2 Indemnification of Buyer by Seller
[Ground Zero] agrees to indemnify . . . [the Icon Parties] .. . and hold each
of them harmless from and against and pay on behalf of or reimburse [the
Icon Parties] in respect of the entirety of any Losses which the [the Icon

See also, Sharon Steel Corp. v. Aetna Casualty & Surety Co., 931 P.2d 127, 133 (Utah
1997); Simmons v. Farmers Ins. Group, 877 P.2d 1255, 1258 n. 3 (Utah Ct. App. 1994).
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Parties] may suffer, sustain or become subject to . . . , as a result of,
arising out of, relating to or in connection with:
(i) . . . the breach of any representation or warranty made
by the Seller in Article 3 of this Agreement or in any
certificate delivered with respect thereto by [Ground Zero];
(ii)
the breach of any representation, warranty . . . covenant
or agreement made by [Ground Zero] contained in this
Agreement or any of the other agreements contemplated
hereby....
(APA § 10.2(a)) (emphasis added). The Trial Court's interpretation of section 10.2 is
contrary to key phrases and words in the APA. Specifically, the Trial Court's error
becomes clear upon analysis of the word "Losses" and the phrases "as a result of, arising
out of, or relating to or in connection with" as used in the APA.
As used in the APA, the word "Losses" is a defined term and is very broad. The
Trial Court interpreted the indemnity provisions to cover only final obligations caused by
successful adverse claims against the Icon Parties. However, the APA does not define
Losses merely to mean an established obligation caused by a proven breach of Ground
Zero's representations and warranties. Rather, the APA defines "Losses" to include
any demands, claims, complaints, actions, suits, proceedings,
investigations, arbitrations, assessments, fines, penalties, judgments, losses,
damages, liabilities, obligations, and reasonable costs and expenses,
including interest, penalties, investigative costs and expenses, and
reasonable attorneys' fees and disbursements.
(APA p. 4.)
Ground Zero's promise to hold the Icon Parties harmless from "claims, demands,"
and "complaints" demonstrates a far greater scope for Ground Zero's obligation to
indemnify than that adopted by the Trial Court. The word claim, for example, is defined
to mean "a demand for something as due; an assertion of a right or an alleged right." THE
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RANDOM HOUSE DICTIONARY,

p. 271 (Unabridged Ed. 1973). Similarly, demand is

defined to mean "to call for or require as just" and "to lay formal legal claim to." Id. at p.
383.
Section 10.2 requires Ground Zero to hold the Icon Parties harmless from any
"Losses" that the Icon Parties "may suffer, sustain or become subject to . . . as a result
of, arising out of, or relating to or in connection with" the breach of any
representations or warranties in Article 3 of the APA or related documents. The phrases
"as a result of, arising out of, relating to or in connection with" have been given a broad
interpretation in case law. The Utah Supreme Court has described these kinds of phrases
as "very broad, general and comprehensive" in the context of insurance policies. Gibbs
M. Smith, Inc. v. U.S. Fidelity, 949 P.2d 337, 343 (Utah 1997). In the context of an
arbitration agreement, one court, in interpreting the phrase "arising out of or relating to"
stated, "Broader language would be difficult to contrive." Lovey v. Regions Blue Shield
of Idaho, 72 P.3d 877 (Idaho 2003). Courts have given the phrase "relate to" a "broad,
common-sense meaning." Harmon City, Inc. v. Nielsen & Senior, 907 P.2d 1162, 1168
(Utah 1985) (quoting Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 47, 107 S. Ct. 1549,
1552-53 (1987)). In Harmon City, the Court concluded that the phrase "relates to" means
to have "a connection with or reference to." Id. This is consistent with the dictionary
definition of the verb "relate." The dictionary provides that "relate" means "to have
reference [to]" or "to have some relation [to]."
THE ENGLISH LANGUAGE (Unabridged

Ed. 1973).
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The broad language of the APA establishes that Ground Zero is required to hold
the Icon Parties harmless anytime someone makes a claim or demand which refers or
relates to a breach of Ground Zero's representations and warranties in the APA. In
summary, Section 10.2 of the APA provides for indemnity in the following
circumstances:
a. Ground Zero will indemnify, hold harmless, or reimburse the Icon
Parties;
b. From any "Losses," including claims, demands, complaints, actions,
liabilities, obligations, and attorneys' fees and costs;
c. That the Icon Parties may suffer, sustain, or become subject to;
d. Relating or referring to;
e. The breach of any representation or warranty connected to the APA.
Thus, Ground Zero has a duty to indemnify any time a claim or demand is asserted
which, if proven, would render untrue the representations and warranties given by
Ground Zero in the APA. The scope of Ground Zero's obligation to indemnify is not
contingent upon whether the claim ultimately succeeds. Otherwise, Ground Zero would
only be holding the Icon Parties harmless from proven obligations or judgments caused
by an established breach of Ground Zero's representations and warranties. The plain
language of the APA requires Ground Zero to hold the Icon Parties harmless from claims
and demands that merely refer to a breach of Ground Zero's representations in the APA.
In the present case, Hoist Fitness asserted that a patent acquired by the Icon Parties
from Ground Zero infringed on Hoist's patent. This claim falls within the class of claims
for which Ground Zero promised to indemnify the Icon Parties since Ground Zero
promised that its intellectual property did not infringe on any property of others and that
it had clear title to its assets. Hoist alleged a claim, which if true, would establish a
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breach of the representations and warranties in the APA. As a result, the Hoist Lawsuit
qualifies as a claim that relates or refers to a breach of the APA, and the Icon Parties are
entitled to reimbursement of all fees and costs incurred in defending the claim.
The APA includes an expansive promise from Ground Zero to "hold [the Icon
Parties] harmless" from "Losses." Use of the broad phrase "hold harmless" alone is
enough for a court to infer that the parties intended to require the indemnitor to pay fees
and costs incurred in defending indemnified claims. See, Duty Free Shoppers Group
LTD v. State, 111 P.2d 649, 653 (Ak 1989) (phrase "hold harmless" entitles indemnitee to
recover fees and costs incurred in defending underlying claim).

Otherwise, the

indemnitee would not be held harmless at all. However, in the present case, the clear
agreement of the parties means the court need not rely upon inferences in interpreting the
APA. The APA expressly defines "Losses" to include claims, demands, and attorney's
fees and costs. The Trial Court erred in concluding to the contrary.
C.

The Trial Court Erred in Finding that the Hoist Buyer's Certificate Limits the
Icon Parties' Right to Recover Attorneys' Fees and Costs Contingent upon
Whether Hoist was Successful in Prosecuting its Patent Infringement Claim.
The Trial Court also erred in finding that the Hoist Buyer's Certificate limits the

Icon Parties' right to recover attorneys' fees and costs contingent upon whether Hoist
successfully prosecutes its claim of patent infringement. The Trial Court concluded that
the Hoist Buyer's Certificate "stated a conditional claim based upon successful
prosecution." (Tran., p. 64.) The Trial Court further concluded that when the federal
district court's order dismissing the Hoist Lawsuit became final and non-appealable on
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May 11, 2003, the condition in the claim failed "by its own terms." {Id. at p. 65). The
Trial Court appears to have relied upon the following language in the Certificate:
Pursuant to Section 3.10(c)(ii) of the Asset Purchase Agreement, the Seller
represented that "no intellectual property .. . infringes upon any rights
owned or held by any other person." In the event that the Hoist claim of
infringement is successfully prosecuted, such will render the foregoing
Seller representation to be inaccurate and will subject Seller to the
indemnification obligation of up to $2,400,000 set forth in paragraph 10.2
of the Asset Purchase Agreement. Such indemnification obligation
includes any Losses which the Buyer Parties may suffer and, as defined in
the Asset Purchase Agreement, includes attorneys' fees and costs incurred
in defending against any such claim.
(Icon Exhibit 12.)
The Trial Court's ruling is in error. The Hoist Buyer's Certificate does not state a
claim conditioned upon the successful prosecution of the Hoist Lawsuit. Rather, the
Certificate merely states that the conditions for giving notice of a claim pursuant to
section 10.4 of the APA have arisen. The Certificate also expressly invokes all remedies
in the APA and asserts the right to recover fees and costs. Nothing in the Certificate
makes the recovery of attorney's fees and costs contingent upon the success of Hoist's
adverse claim.
As described by the Court in Peter Fabrics, "[i]ndemnity obligations, whether
imposed by contract or by law, require the indemnitor to hold the indemnitee harmless
from costs in connection with a particular class of claims." Peter Fabrics, 765 F.2d at
316. A claim, of course, is an unresolved contention of entitlement, not an established
liability. Indemnity agreements do not apply to all adverse claims made against the
indemnitee.

Rather, under an indemnity contract, the indemnitor's obligations are
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triggered any time an adverse claim is alleged which contains "allegations [which], if
proved, could result in liability under the policy." Nova Casualty Co., 983 P.2d at ^f 8.
Section 10.4 of the APA follows these commonly accepted principles of indemnity
law. This section is entitled "Defense of Claims" and applies "if any action, lawsuit,
proceeding . . . or other claim shall be brought or asserted by any third party which, if
adversely determined, would entitle the [Icon Parties] to indemnity pursuant to this
Article 10." Thus, if, assuming the allegations of the claim to be true, the claim would be
paid by Ground Zero, the Icon Parties had an obligation to give notice of the claim and
Ground Zero had certain obligations and rights with respect to defending the claim as set
forth in section 10.4. In other words, Ground Zero's obligations are based upon the
nature of the claim as alleged, not on whether the claim ultimately succeeds.
The Hoist Buyer's Certificate merely complies with the conditions for giving
notice as required by section 10.4. The Certificate states that "In the event that the Hoist
claim is successfully prosecuted, such will render the foregoing Seller representation to
be inaccurate and will subject Seller to the indemnification obligation. . . ." The language
in the Certificate means that the condition for application of Ground Zero's indemnity
obligations has arisen; namely, a claim has been alleged, which, if successful, must be
paid by Ground Zero. This does not at all mean that the Icon Parties are waiving their
right to recover fees and costs incurred in defending the claim in the event the defense is
successful. It means that a claim has arisen falling within the scope of Ground Zero's
indemnity obligations. Furthermore, the Certificate broadly invoked the remedies in the
APA and reserved the right to recover defense costs. The Certificate broadly states that
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the Icon Parties are invoking "the remedies set forth in the Asset Purchase Agreement/'
and that Ground Zero's obligation of indemnity extended to "attorneys' fees and costs
incurred in defending any such claim." (Hoist Buyer's Certificate, Ex. 12 to Appendix,
ROApp. 1161-1168.)
D. The Trial Court Erred in Dismissing the Icon Parties' Claims Based upon the
Hoist Buyer's Certificate When Wells Fargo Did Not Rely on the Certificate
When It Wrongfully Released the Escrow Fund.
The Trial Court held that the Hoist Buyer's Certificate conditioned any right to
recover, including attorneys' fees and costs, on the success of Hoist's patent infringement
claim. As set forth in point C, above, the Trial Court erred in concluding that the
Certificate was conditioned upon success of the Hoist Lawsuit. In addition, even if the
Certificate were conditioned upon the success of the Hoist Lawsuit, any alleged
conditional language in the Certificate should be irrelevant because Wells Fargo did not
even read the Certificate before releasing the escrow fund, let alone rely upon the
Certificate.
The Icon Parties gave formal notice of their claim for indemnity based upon the
Hoist Lawsuit by delivering the Hoist Buyer's Certificate in August, 2001 to both Wells
Fargo and Ground Zero. David Rinehart, the Wells Fargo employee who administered
the escrow, admits receiving the Certificate and placing it in a file in his desk drawer. He
also admits that he did not even read the Certificate and therefore did not understand that
a claim was being made against the escrow. He further admits that because he failed to
read the Certificate, he also failed to comply with the IEA provision requiring Wells
Fargo to send the Certificate to Ground Zero.
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In December 2001, at the one-year anniversary of the APA and the IEA,
Mr. Rinehart spoke with counsel for Ground Zero on the telephone. Even though Ground
Zero's counsel knew that the Hoist Buyer's Certificate had been submitted, he asked
Mr. Rinehart to release the escrow fund.

During this short telephone conversation,

Mr. Rinehart reviewed only the portion of the IEA providing that the escrow should be
released at the one year anniversary of the IEA if no claims had been made against the
escrow. Mr. Rinehart agreed during this telephone conversation to release the escrow
fund to Ground Zero without even reviewing the escrow file to determine if a claim had
been made. Shortly thereafter, Mr. Rinehart released the entire $400,000 fund, with
interest, without reviewing the Hoist Buyer's Certificate located in the file in his desk
drawer. Mr. Rinehart also admits that if at any time he would have read the Certificate,
he would have readily recognized it as a claim against the escrow fund, and would not
have released the fund.
Clearly, Wells Fargo did not rely on any language in the Hoist Buyer's Certificate
in making the decision to release the fund. Section 10.4 of the APA provides that even if
a notice is defective, the defect will not impact the right of the Icon Parties to obtain
indemnity unless the defect caused prejudice. The language in the Certificate did not
cause prejudice to anyone, and neither Wells Fargo nor Ground Zero has ever attempted
to establish any prejudice. The Icon Parties would have had ample opportunity to clarify
or correct the Certificate if Wells Fargo had not wrongfully released the fund without
prior notice to the Icon Parties. Any alleged conditional language in the Certificate
should be completely irrelevant to this case.

36

E. The Trial Court Erred in Failing to Find that the Icon Parties Were Damaged
by Wells Fargo's Wrongful Release of the Escrow Fund When But For the
Wrongful Release, the Icon Parties Would Have Been Entitled to
Reimbursement from the Fund for the Fees and Costs Incurred in Defending
the Hoist Lawsuit Pursuant to Section 10.2(a)(vi) of the APA Because the Hoist
Lawsuit Relates to Facts Existing Prior to the APA,
The Icon Parties argued before the Trial Court that they were entitled to indemnity
for the fees and costs incurred in defending the Hoist Lawsuit pursuant to section
10.2(a)(vi) of the APA. This section provides:
Section 10.2 Indemnification of Buyer by Seller
(a) [Ground Zero] agrees to indemnify. . . [the Icon Parties] . . . and hold
each of them harmless from and against and pay on behalf of or reimburse
[the Icon Parties] in respect of the entirety of any Losses which the [the
Icon Parties] may suffer, sustain or become subject to . . . , as a result of,
arising out of, relating to or in connection with:
(vi) any facts, events, circumstances, conditions or status arising or
existing prior to the Closing . . . and relating to the Seller . . . .
In making its ruling from the bench, the Trial Court did not address this basis for
indemnity, although it appears from a colloquy with counsel during the hearing that the
Trial Court did not believe that this provision was a basis for the Icon Parties to obtain
indemnity. The Trial Court stated: '"And any fact, event, circumstances, conditions or
status.5 Doesn't that really reinforce the point that it's so vague that it has to have
merit?" (Tran. p. 36.) It appears that the Trial Court believed that this provision would
not be a basis for indemnity unless Hoist prevailed on its claim. The Trial Court erred.
As described in point B, above, the indemnity provisions are very broad,
especially as evidenced by the Term "Losses" and the phrases "as a result of, arising out
of, relating to or in connection with" as used in the APA. The APA defines Losses to
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include claims, demands, complaints, and attorney's fees and costs. The phrases "as a
result of, arising out of, relating to or in connection with" have also been interpreted
broadly. These phrases, among other things, mean merely to relate to or refer to. In
short, under section 10.2(a)(iv), Ground Zero promised to
a. Indemnify, hold harmless, or reimburse the Icon Parties;
b. From any "Losses," including claims, demands, complaints, actions, liabilities,
obligations, and attorneys' fees and costs;
c. That the Icon Parties may suffer, sustain, or become subject to;
d. Relating or referring to;
e. Any facts, events, circumstances, conditions, or status, arising or existing
before the closing of the APA and relating to Ground Zero.
In other words, this provision broadly requires Ground Zero to indemnify the Icon Parties
from any claims or demands, including attorneys' fees and costs, that refer to facts or
circumstances related to Ground Zero prior to the closing. This provision assures that
Ground Zero will retain and indemnify the Icon Parties for any risks related to Ground
Zero's operation of the business prior to the closing.
Hoist's patent infringement claim was based upon a patent issued to Ground Zero
prior to the APA and a patent issued to Hoist in September, 1998, also prior to the APA.
{See Ex. 5 to Appendix, ROA 1024.) Thus, Hoist's claim of patent infringement was
based upon "facts, events, circumstances, conditions or status" that existed prior to the
APA. Had Wells Fargo not wrongfully released the escrow fund, the Icon Parties would
have been able to recover the attorneys' fees and costs incurred in defending the Hoist
Lawsuit on these grounds.
F. The Trial Court Erred in Failing to Grant Summary Judgment to the Icon
Parties on the Grounds that Because Ground Zero Failed to Object to the Hoist
Buyer's Certificate, Wells Fargo Was Required to "Promptly" Release the
Escrow Fund to the Icon Parties.
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The Icon Parties argued before the Trial Court that they were entitled to summary
judgment against Wells Fargo pursuant to ^ 5(b) of the IEA because Ground Zero never
objected to the Hoist Buyer's Certificate with a Seller's Certificate. The Trial Court
never addressed this argument in its ruling. The Trial Court erred, and the Icon Parties
are entitled to summary judgment on these grounds.
Paragraph 5 of the IEA outlines the procedure for asserting claims against the
escrow fund. It provides that at any time prior to termination of the escrow, the Icon
Parties could assert claims against the escrow by submitting to Wells Fargo and Ground
Zero a Buyer's Certificate. Upon receipt of a Buyer's Certificate from the Icon Parties,
5(b)(i) of the IEA requires Wells Fargo to "promptly . . . deliver" a copy of the Certificate
to Ground Zero by facsimile transmission.

The IEA then allows Ground Zero ten

business days to object to the Buyer's Certificate with its own Seller's Certificate. In the
event Wells Fargo does not receive a Seller's Certificate from Ground Zero within the
allotted time frame, the IEA provides that Ground Zero "shall be deemed to have
acknowledged the correctness of the amount claimed on such Buyer's Certificate . . . and
[Wells Fargo] shall promptly thereafter transfer to the Buyer, by wire transfer of
immediately available funds . . . an amount in cash equal to the amount claimed in the
Buyer's Certificate."
In accordance with U 5 of the IEA, the Icon Parties submitted to both Wells Fargo
and Ground Zero the Hoist Buyer's Certificate on August 15, 2001. Wells Fargo
conceded in response to requests for admission that the Hoist Buyer's Certificate
complied with the requirements of U 5(b)(ii) of the IEA. (Ex. 13 to Appendix, ROA
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1170.) The Hoist Buyer's Certificate states that the amount of the Icon Parties' claim
"exceeds $400,000, which is the entire amount of the Indemnity Escrow Deposit."
(Ex. 12 to Appendix, ROA p. 1161.) The Hoist Buyer's Certificate also describes the
Hoist Lawsuit and "invokes the remedies set forth in the Asset Purchase Agreement."
(Id.) Wells Fargo, however, failed even to read the Hoist Buyer's Certificate and failed
to deliver the Certificate to Ground Zero as required by the IEA. Even though Ground
Zero had received the Hoist Buyer's Certificate directly from the Icon Parties, Ground
Zero failed to object to the Icon Parties' claim by delivering a Seller's Certificate to
Wells Fargo.
As an escrow agent, Wells Fargo owed fiduciary duties to the Icon Parties.
Stortoen v. Beneficial Finance Co., 736 P.2d 391, 395 (Colo. 1987). Wells Fargo owed
the fiduciary duty to all parties to the escrow. Kirby v. Pahs Verdes Escrow Co., 183
Cal. App. 3d 57, 64 (Cal. App. 1986). Wells Fargo's fiduciary duty required that it
"strictly follow the terms of the escrow agreement to give effect to the parties' intent."
Burkons v. Ticor Title Insurance Co., 798 P.2d 1308, 1313 (Ariz. Ct. App. 1989) rev'd on
other grounds, 813, P.2d 710 (Ariz. 1991); see also, Styrk v. Cornerstone Investments,
Inc., 810 P.2d 1366, 1371 (Wash. Ct. App. 1991) (escrow agent must act "with
scrupulous honesty, skill and diligence, and must comply strictly with the provisions of
the escrow agreement"); Nolan v. Colorado Mtg. Co., 322 P.2d 98 (Colo. 1958) (escrow
agent grossly negligent for disbursing funds in violation of specific instructions contained
in escrow agreement). An escrow agent breaches his fiduciary duty by failing to comply
with the instructions set forth in the escrow agreement and by disposing of the escrow
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fund in violation of those instructions. Kirby, 183 Cal. App. 3d at 64. Furthermore, a
court's duty is "to interpret and enforce contracts as written between the parties, not to
rewrite or restructure them." Fox v. MO Ltd., 957 P.2d 1018, 1022 (Colo. 1998).
Under the clear terms of the IE A, Ground Zero is "deemed to have acknowledged
the correctness of the amount claimed" by the Icon Parties in the Hoist Buyer's
Certificate because Ground Zero failed to object with a Seller's Certificate. Furthermore,
because no Seller's Certificate was submitted, Wells Fargo was obligated to "promptly . .
transfer" the escrow fund to the Icon Parties. Wells Fargo cannot avoid responsibility
for its obligations under the IEA by asserting that Ground Zero did not object. Ground
Zero's obligation to object under the IE A is triggered by receipt from Wells Fargo of the
Buyer's Certificate, and Wells Fargo failed to send the Hoist Buyer's Certificate to
Ground Zero. Wells Fargo should not be permitted to benefit from its own breach of
duty. See, Engel Industries, Inc. v. First American Bank, 803 F. Supp. 426, 427 (D. Colo.
1992) (parties cannot "take advantage of their own breach in order to escape their
responsibility" under agreements).
The plain language of the IEA dictates that the Trial Court should have granted
summary judgment to the Icon Parties for the entire balance of the escrow fund.
G.

The Trial Court Erred in Failing to Find that the Icon Parties Were Damaged
by Wells Fargo's Wrongful Release of the Escrow Fund When the Fund Would
Have Been Available to Reimburse the Losses Incurred by the Icon Parties in
Connection with the Znetix Lawsuit but for Wells Fargo's Wrongful Release of
the Fund.
The Trial Court did not directly address the Icon Parties' claim for indemnity

based upon the Znetix Lawsuit. Those damages include the attorneys' fees and costs
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incurred to defend the Lawsuit and a $100,000 settlement payment. The Trial Court
erred because but for Wells Fargo's wrongful release of the escrow, the fund would have
been available to satisfy the damages incurred by the Icon Parties with respect to the
Znetix Lawsuit.
1. Under the IE A, the Icon Parties are entitled to make a claim against the
fund at any time before the IEA is terminated, and the IEA was never
properly terminated at any time relevant to the issues in this case.
The IEA permits the Icon Parties to assert a claim for indemnity "at any time on or
prior to the termination o f the IEA. (IEA, § 5(b)(iv), Ex. 4 to Appendix, ELOA p. 1008.)
The IEA also provides that the agreement would terminate only upon release of the funds
or by agreement of the parties. (Id. at 1J8.) There has never been any agreement to
terminate the IEA. In addition, at no time prior to this lawsuit has there been any basis
for Wells Fargo to release the escrow to Ground Zero.5 Thus, the fund should have been
available to satisfy the Icon Parties' claim based upon the Znetix Lawsuit.
Paragraph 5(a) of the IEA prohibits release of the escrow fund except as provided
in the Agreement, providing that Wells Fargo "shall make no drawing . . . except as
specified in this Agreement." (Id.) In August 2001, the Icon Parties asserted a claim to
the entire escrow fund when they delivered the Hoist Buyer's Certificate. Once a claim
has been made to the fund, the IEA outlines only two circumstances which would permit

As set forth in point G, above, because Ground Zero failed to object to the Hoist
Buyer's Certificate with a seller's certificate, it is deemed to have acknowledged the
correctness of the Icon Parties' claim, and the fund should have been released to the Icon
Parties.
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the release of the fund to Ground Zero, neither of which had occurred even as of the date
this action was filed.
Paragraph 5(b)(iv) of the IEA provides that once a buyer's certificate has been
submitted and disputed by the seller, the escrow agent could release the escrow fund in
accordance with "written instructions executed by an authorized officer of [the Icon
Parties] and an authorized officer of [Ground Zero]." No such instructions were ever
issued by Ground Zero and the Icon Parties, and this condition for release of the escrow
funds has never been satisfied. (See Wells Fargo's Responses to Requests for Admission,
Ex. 13 to Appendix, ROA p. 1174.)
Section 5(b)(iv) also permits release of the funds by Wells Fargo upon receipt of
a final non-appealable judgment of a court having jurisdiction over the
matters relating to the claim by Buyer for indemnification, in which case ..
the Escrow Agent shall transfer to Buyer, within three business days after
the receipt by the Escrow Agent of... a copy of such court judgment.. .
from the Escrow Fund an amount in cash equal to the portion of such
amount set forth in such . . . judgment....
This provision in the IE A contemplates a judgment from a court determining whether the
Icon Parties are entitled to indemnity and instructing the release of the escrow fund. The
Trial Court relied upon the federal district court order dismissing the Hoist Lawsuit in its
ruling, although it never expressly ruled that the order was the kind of order contemplated
in this section. Clearly, the federal court order is not the kind of order contemplated by
section 5 and it would not have authorized the release of the fund to Ground Zero.
In the Hoist Lawsuit, the federal district court entered a judgment determining that
the patent of the Icon Parties did not infringe upon the patent of Hoist Fitness. However,
neither Wells Fargo nor Ground Zero was a party to that action, and the judgment does
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not purport to resolve any indemnity claims. The federal court was not a court "having
jurisdiction over the matters relating to the claim by [the Icon Parties] for
indemnification." {Id. at f 5(b)(iv).) Lacking jurisdiction, the federal court could not
have resolved whether the Icon Parties were entitled to indemnity. The order also does
not direct the release of any escrow funds. The fact that the federal court order would not
require the release of the escrow under the applicable provisions in the IEA is very clear
from Wells Fargo's own answers to requests for admissions. In response to the Icon
Parties' request for admissions, Wells Fargo responded as follows:
REQUEST NO. 11
Admit that you have never received a "final non-appealable judgment" of
any court outlining how the escrow funds should be disbursed as described
in paragraph 5(b)(iv) of the Indemnity Escrow Agreement
RESPONSE: Admit.
(Responses to Plaintiffs' Requests for Admissions, Ex. 13 to Appendix, ROA p. 1175.)
2. A reasonable, prudent escrow agent would never have released the escrow
fund to Ground Zero at any time relevant to this case.
In dismissing the Icon Parties' claims, the Trial Court appears to have relied
heavily upon the federal court order dismissing the Hoist Lawsuit and the alleged
conditional nature of the Hoist Buyer's Certificate. The Trial Court apparently believed
that the Hoist Buyer's Certificate conditioned the Icon Parties' right to recover attorneys'
fees and costs upon the success of the Hoist patent infringement claim, and therefore
Wells Fargo would have had no choice but to release the escrow fund when the federal
court dismissed the Hoist Lawsuit. The Trial Court's ruling presumes that after the
federal court dismissed the Hoist Lawsuit, someone (presumably Ground Zero) would
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have delivered the order to Wells Fargo and requested that Wells Fargo release the
escrow fund to Ground Zero based upon the order. The Trial Court's ruling further
presumes that Wells Fargo, acting as a reasonable and prudent escrow agent, would have
concurred in Ground Zero's interpretation of the order and the Hoist Buyer's Certificate
and released the fund to Ground Zero, with the result that no funds would then be
available to satisfy any claim related to the Znetix Lawsuit.
There are several difficulties with the Trial Court's ruling. For starters, there is no
evidence in the record that supports that a reasonable escrow agent would have released
the fund in these circumstances. There is also compelling evidence that no escrow agent
would ever have released the escrow in the circumstances of this case. As a fiduciary,
Wells Fargo was obligated to follow strictly the terms of the IEA, and none of those
terms would have permitted Wells Fargo to release the escrow to Ground Zero at any
relevant time. In the context of summary judgment, the Trial Court was required to view
all facts and any reasonable inferences drawn from the facts in favor of the Icon Parties.
Banks, 52 P.3d at \ 7. In the present case, there are at least issues of fact concerning
whether or when Wells Fargo should have released the escrow, and whether such a
release could have properly foreclosed the Icon Parties' ability to assert a claim against
the escrow based upon the Znetix Lawsuit.
The Trial Court's presumption concerning what a reasonable escrow agent would
have done is contrary to the role envisioned by the IEA for the escrow agent.
Hypothetically, if Ground Zero would have delivered the federal court order and the
Hoist Buyer's Certificate to Wells Fargo and requested the release of the escrow fund,
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undoubtedly Wells Fargo, if acting in a reasonable and prudent manner, would have
taken no action without first reviewing the IEA. Wells Fargo would have done so
because it would make every effort to strictly comply with the terms of the IEA, as
required by the fiduciary duty owed to both Ground Zero and to the Icon Parties. Wells
Fargo would have read that it could not release the escrow fund except as permitted by
the IEA. Wells Fargo would also have read section 5(b)(iv) of the IEA, which provides
that a final non-appealable order instructing how the funds should be released from a
court with jurisdiction over the issue of indemnity would be a basis for releasing the fund.
Wells Fargo, however, would have concluded, as it admitted in this litigation, that the
order from the federal district court dismissing the Hoist Lawsuit is not the kind of order
contemplated by section 5(b)(iv). {See Response to Plaintiffs' First Set of Requests for
Admissions, Request no. 11, Ex. 13 to Appendix, ROA 1175.)
Surely, Wells Fargo, if acting reasonably, would never have unilaterally released
the escrow fund based upon such a request from Ground Zero. At best, upon receiving
such a request from Ground Zero and reviewing the relevant documents, Wells Fargo, if
acting reasonably, would have sent the request to the Icon Parties and asked for their
response. Of course, the Icon Parties would never have concurred in the release of the
fund to Ground Zero. The Icon Parties would have explained that the Hoist Buyer's
Certificate invoked all the remedies in the APA and requested reimbursement for the
attorneys' fees and costs incurred in defending the Hoist Lawsuit. The Icon Parties also
would have asserted, as they do in this litigation, that uader the APA, the right to recover
attorneys' fees and costs is not limited to the circumstance of Hoist's successful
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prosecution of its patent infringement claim. To the extent there was any ambiguity in
the Hoist Buyer's Certificate, the Icon Parties would have clarified their claim to recover
fees and costs. Since there would be no prejudice to anyone, nothing in the APA or the
IEA would prevent the Icon Parties from doing so. (See APA, ^f 10.4, Ex. 1 to Appendix,
ROAp.982.)
The argument that Wells Fargo would have been required to release the escrow
fund based upon the federal court order assumes a role for the escrow agent very different
than that envisioned by the IEA. The IEA envisions a neutral escrow agent that holds the
funds in safekeeping and releases the funds only when clearly required to do so by the
IEA or by instructions from the parties or a court The IEA does not contemplate an
escrow agent who would make judgment calls as to entitlement to the funds, and
undoubtedly no reasonable escrow agent would have taken upon itself such a role. As
Wells Fargo admits, the order dismissing the Hoist Lawsuit is not the kind of order
contemplated by section 5(b)(iv) of the IEA that would authorize the release of the
escrow fund. A reasonable, prudent, and neutral escrow agent would never have take
upon itself the role of making legal determinations about the legal impact of the language
in the Hoist Buyer's Certificate, the order dismissing the Hoist Lawsuit, and the APA
insofar as it relates to the Icon Parties' right to recover the fees and costs incurred in
defending the Hoist Lawsuit. At a minimum, in the present case, Wells Fargo, if acting
reasonably, would have continued to hold the funds, even had it received the federal court
order dismissing the Hoist Lawsuit, until receipt of written instructions signed by all
parties or a court order directing the release of the escrow.
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3. But for Wells Fargo's wrongful release of the escrow fund, the escrow
fund would have been available to satisfy the Icon Parties' claim for
indemnity based upon the Znetix Lawsuit
The Znetix Lawsuit was filed on May 5, 2003, and the federal court order
dismissing the Hoist Lawsuit became final on May 11, 2003. Undoubtedly, had Wells
Fargo informed the Icon Parties that Ground Zero was seeking the release of the escrow
fund based upon the federal court order dismissing the Hoist Lawsuit, the Icon Parties
promptly would have made a claim for indemnity based upon the Znetix Lawsuit. Once a
claim were made based upon the Znetix Lawsuit, Wells Fargo would not have been able
to release the funds under the IEA until all indemnity claims were resolved through either
1) written instructions from the Icon Parties and Ground Zero, or 2) a court order
resolving the indemnity claims and directing release of the funds.
Even if the order in the Hoist Lawsuit were a proper basis for releasing the escrow
fund, the Icon Parties would have had time to make a claim against the escrow based
upon the Znetix Lawsuit before the funds would ever have been released to Ground Zero.
The Znetix Lawsuit was filed before the order dismissing the Hoist Lawsuit became final
and non-appealable. Furthermore, the Icon Parties had at least a good faith argument that
they were entitled to reimbursement for the attorneys' fees and costs incurred in
successfully defending the Hoist Lawsuit even though Hoist was unsuccessful in
prosecuting its patent infringement claim. That being the case, if Wells Fargo had not
wrongfully released the escrow fund in late 2001 and early 2002, it would have continued
to hold the escrow fund until such time as the Icon Parties and Ground Zero resolved the
indemnity issues related to the Hoist Lawsuit. That resolution would have resulted in
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either written instructions signed by all parties authorizing the release of the fund or an
order of a court with jurisdiction over the indemnity issue directing the release of the
fund. The summary judgment record before the Trial Court contains no evidence as to
how long that may have taken. Common sense suggests, however, that it may have taken
many months or even years.
Wells Fargo has argued that the Icon Parties failed to give timely notice of an
indemnity claim based upon the Znetix Lawsuit as required by the IEA. That argument,
however, misses the mark. In early 2003, when the Znetix matter arose, there was no
escrow fund against which to make a claim because Wells Fargo had wrongfully released
the fund one and one-half years earlier. Colorado law, which governs the IEA, provides
that "Under contract law, a party to a contract cannot claim its benefit where he is the
first to violate its terms." Coors v. Security Life of Denver Ins. Co., 112 P.3d 59, 64
(Colo. 2005).

In other words, once Wells Fargo breached the IEA by wrongfully

releasing the escrow fund, the Icon Parties had no further obligation to follow the IEA
and give notice to Wells Fargo of a claim against the escrow. Indeed, there wasn't even
an escrow against which to make a claim. The real issue should be whether the Icon
Parties would have been able to make a claim against the escrow based upon the Znetix
Lawsuit if Wells Fargo had not wrongfully released the funds two and one-half years
earlier. There are at least issues of fact on this issue.
Although they had no obligation to do so because of Wells Fargo's prior, wrongful
release of the escrow fund, the Icon Parties sent a Buyer's Certificate to both Wells Fargo
and Ground Zero on July 29, 2003 making a claim for indemnity based upon the Znetix
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Lawsuit. (See Znetix Buyer's Certificate, Ex, 19 to Appendix, ROA p. 1161.) The Icon
Parties had previously given Ground Zero notice of its claim for indemnification related
to the Znetix Lawsuit on May 21, 2003. (See May 21, 2003 Letter, Ex. 18 to Appendix,
ROA p. 1209.) The Icon Parties sent the Znetix Buyer's Certificate because in their
judgment, Wells Fargo, had it complied with its obligations under the IEA, should have
continued to hold the escrow fund until well after that date. At least there are issues of
fact concerning how long Wells Fargo would have held the fund if acting properly.
Furthermore, at a minimum there are also issues of fact concerning whether prior to any
proper release of the funds, the Icon Parties would have been able to make an indemnity
claim against the fund based upon the Znetix Lawsuit.
CONCLUSION
For the reasons set forth above, the Icon Parties request that this Court reverse the
Trial Court's grant of summary judgment in favor of Wells Fargo and Ground Zero.
DATED this _£

day of May, 2008.
KRUSE LANDA MAYCOCK & RICKS, LLC

Tfry-fr^

Steven G. Loosle
Attorneys for Appellants
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ASSET PURCHASE AGREEMENT
This Asset Purchase Agreement, dated as of December 19, 2000 (together with all
Schedules and Exhibits hereto, this 'Agreement"), is by and among Ground Zero Desien, LLC a
Colorado limited liability company (the "Seller"), Ground Zero Design Corporation (the
"Buyer'1), a Utah corporation and wholly owned subsidiary of Icon Health and Fitness, Inc, a
Delaware corporation (the "Parent")
WHEREAS, the Seller desires to sell and the Buyer desires to purchase all of the Seller's
title to, mterest in and rights to and under all of the Seller's assets relating to the Seller s business
of manufacturing and selling mdustnal quality health and fitness exercise equipment,
WHEREAS, each party is willing to enter into this Agreement and to abide by the terms
and conditions contained herein,
NOW, THEREFORE, m consideration of the mutual representations, warranties
covenants and agreements herein set forth, the Buyer and the Seller agree as follows
ARTICLE 1
DEFINITIONS
Section 1 1

Terms Defined in this Section

The following terms, as used in this Agreement, shall have the meanings set forth in this
Section 1 1
"Accounts Receivable" means any and all accounts receivable arising from the operation
of the Business that have been accrued, recorded or earned by Seller for the sale of products or
the provision of services with respect to any period
"Affiliate" means, with respect to any Person any other Person controlling, controlled
by, or under common control with such Person For purposes of the immediately preceding
sentence, the term "control" (including, with correlative meanings, the terms "controlling,"
"controlled by" and "under common control with"), as used with respect to any Person, means
the possession, directly or mdirectly, of the power to direct or cause the direction of the
management and policies of such Person, whether through ownership of voting securities, by
contract or otherwise
"Assets" means the assets to be sold, transferred, or otherwise conveyed to Buyer under
this Agreement, as specified m Section 2 1
"Assumed Contracts" means (a) all Contracts listed on Schedule 3 9, other than Contracts
designated on Schedule 3 9 as not being Assumed Contracts
"Business' means the Assets relatmg to the Sellers business of manufacturing and selling
mdustnal quality health and fitness exercise equipment to the dlub and institutional market For
purposes of calculatmg the Contingent Earnout m Section 2 6 hereof the term "Business" shall
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include all institutional quality health and fitness exercise equipment sold by Buyer (whether
sold directly or through dealers, including Nordic Track) to the commercial, club, institutional,
vertical, government services, medical/rehab and international markets for use only in such
institutional markets, specifically including;, but not limited to:
(i)

the line of strength and cardiovascular products purchased by Buyer from Seller
pursuant to this Agreement;

(ii)

institutional quality cardiovascular products manufactured by Parent for Buyer,.

(iii)

sales of "I-Fit" products into the same commercial channels/customers; and

(iv)

lite institutional cardiovascular products sold into the commercial/vertical market;

and specifically excluding:
(i)

sales to consumers either directly or through mass merchandisers, specialty
retailers, and other entities that market to consumers, and

(ii)

sales of lite institutional, cardiovascular products (not sold into the
commercial/vertical market).

"Business Day" means any day other than a Saturday or Sunday or a day on which
banking institutions in the State of Utah are required or authorized to be closed.
"Closing" means the consummation of the purchase and sale of the Assets in accordance
with the provisions of Article 8.
"Closing Date" means the date on which the Closing occurs.
"Code" means the Internal Revenue Code of 1986, as amended, and any Treasury
Regulations promulgated thereunder, or any subsequent legislative enactment thereof, as in
effect from time to time.
"Compensation Arrangement" means any plan or compensation arrangement other than
an Employee Plan, whether written or unwritten, that provides to employees, former employees,
officers, directors, independent contractors, or stockholders of Seller any compensation or other
benefits, whether deferred or not, in excess of base salEuy or wages, including any bonus or
incentive plan, stock rights plan, deferred compensation arrangement, life insurance, stock
purchase plan, severance pay plan, change of control arrangements, and any other employee
fringe benefit plan.
"Competing Business" means any business or Person that engages in the manufacturing
or selling of health and fitness equipment.
"Consents" means the consents, permits, approvals or waivers of Governmental
Authorities and other Persons necessary to consummate the transactions contemplated by this
Agreement in compliance with applicable law and existing contractual obligations
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"Contracts" means all leases, non-govemmental licenses, employment agreements and
other contracts, agreements, memoranda of understanding, letters of intent and commitments
(including any amendments and other modifications thereto and waivers and consents
thereunder), whether written or oral, to which Seller is a party or which are binding upon Seller
and which relate to the Assets or the Business, and (a) which are in effect on the date of this
Agreement or (b) which are entered into by Seller between the date of this Agreement and the
Closing Date as permitted by this Agreement
"Employee Plan" means any retirement or welfare plan or arrangement or any other
employee benefit plan as defined in ERISA Section 3(3) that Seller or any ERISA Affiliate
sponsors or maintains or by which Seller or any ERISA Affiliate is bound or to which Seller or
any ERISA Affiliate contributes or is required to contribute.
"Environmental Laws" means any federal, state or local law, ordinance or regulation
pertaining to the protection of human health or safety or the environment including, without
limitation, the Comprehensive Environmental Response, Compensation and Liability Act,
42 U.S.C. §§ 9601, et seq., the Emergency Planning and Community Right-to-Know Act,
42 U.S.C. §§ 11001., et seq., and the Resource Conservation and Recovery Act, 42 U.S.C.
§§ 6901, et seq., each as currently in effect or any similar law.
"ERISA" means the Employee Retirement Income Security Act of 1974, as amended.
"ERISA Affiliate" means each entity that is treated as a single employer with Seller
under Code Section 414(b), (c), (m), (n), or (o).
"Escrow Agent" means Wells Fargo Bank West, N.A.
"GAAP" means generally accepted accounting principles as in effect from time to time in
the United States of America, consistently applied.
"Governmental Authority" means the United States of America, any state or local
government, commonwealth, territory, or possession of the United States of America and any
political subdivision thereof, and any agency, authority, or instrumentality of any of the
foregoing, including any court, tribunal, department, bureau, commission or board.
"Governmental Permits" means all licenses, permits and other authorizations issued by
any federal, state or local Governmental Authority and held by Seller in connection with the
conduct of the Business.
"Indemnity Escrow Deposit" shall mean $400,000.
"Intellectual Property" means all transferable patents, trademarks, service marks, trade
names, trade dress, copyrights (or pending applications for any patent, trademark, service mark
or copyright), inventions, software, source code, object code, data, processes, know-how,
technology, technical information, marketing materials, logos, designs, trade secrets, web sites
(including HTML code), customer and vendor lists, goodwill, the name Ground Zero Design and
all such names as are affixed to any product marketed by Seller, or other intangible assets,
intellectual property or proprietary rights and all documentation, media or other tangible
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embodiment of or relating to any of the foregoing and all proprietary rights therein whether
owned by Seller or by its .Affiliate The Simonson Family Limited Partnership, RLLLP
("Simonson Partnership").
"Judgment" means any judgment, writ, order, injunction, award or decree of any court,
judge, justice, or magistrate, including any bankruptcy- court or judge, and any order of or by any
Governmental Authority.
"Liability" means any and all debts, liabilities, obligations and commitments, whether
known or unknown, asserted or unasserted, fixed, absolute or contingent, matured or unmatured,
accrued or unaccrued, liquidated or unliquidated, due or to become due, whenever or however
arising (including, without limitation, whether arising out of any Contract or tort based on
negligence, strict liability or otherwise) and whether or not the same would be required by
GAAP to be reflected as a liability in financial statements or disclosed in the notes thereto.
"Lien" means any lien, mortgage, deed of trust, hypothecation, pledge, easement, rightof-way, building or use restriction, exception, reservation, security interest, or similar third-party
right or any other encumbrance of whatever nature.
"Losses" means any demands, claims, complaints, actions, suits, proceedings,
investigations, arbitrations, assessments, fines, penalties, judgments, losses, damages, liabilities,
obligations, and reasonable costs and expenses, including interest, penalties, investigative costs
and expenses, and reasonable attorneys1 fees and disbursements.
"Material Adverse Effect" means a material adverse effect on, or any effect that results in
a material adverse change in (a) the business, condition (financial or otherwise), operations,
results of operations, assets, liabilities or prospects of the Business or the Assets, (b) the ability
of Seller to consummate the transactions contemplated by this Agreement, or (c) the ability to
operate the Business after Closing in accordance with financial projections prepared by Seller
prior to Closing.
"Multiemployer Plan" means a plan, as defined in ERISA Section 3(37), to which Seller
or any ERISA Affiliate has contributed, is contributing, or is required to contribute.
"Multiple Employer Plan" means a plan, as defined in ERISA Section 4063(a), that Seller
or any ERISA Affiliate sponsors or maintains or to which Seller or any ERISA Affiliate
contributed, is contributing, or is required to contribute.
"Permitted Liens" means (a) Liens for Taxes not yet due and payable; (b) landlord's
Liens; (c) Liens for property Taxes not delinquent; (d) statutory Liens that were created in the
ordinary course of business in respect of obligations not yet overdue; (e) restrictions or rights
required to be granted to Governmental Authorities or otherwise imposed by Governmental
Authorities under applicable law; (f) zoning, building, or similar restrictions relating to or
affecting property; (g) leasehold interests in real property owned by others and operating leases
for personal property owned by others; (h) Liens or encumbrances on the Real Property that do
not, individually or in the aggregate, adversely affect the continual use and enjoyment,
occupancy, value or marketability thereof in the operation of thb Assets and the Business; and (i)
the Assumed Liabilities.

icon Asset Purchase Agreement for Ground Zero Dcsign.doc

-4-

GZD00130

"Person" means any association, corporation, general or limited partnership
Governmental Authority, joint venture, limited liability company, natural person, trust or
unincorporated entity of any kind.
"Real Property" means all real property, and all buildings and other improvements
thereon, used in connection with the Business.
"Required Consent" means each Consent listed on Schedule 3.3 designated as a
"Required Consent."
"Tangible Personal Property" means all machinery, equipment, tools, vehicles, furniture,
office equipment, inventory, spare parts, leasehold improvements, computer hardware and
software and other tangible personal property that is used primarily in connection with the
conduct of the Business, including the items listed on Schedule 3.8.
"Taxes" means all taxes, charges, fees, imposts, levies or other assessments by any taxing
authority, including all net income, gross receipts, capital, sales, use, ad valorem, value added,
transfer, franchise, profits, inventory, capital stock, license, withholding, payroll, employment,
social security, unemployment, excise, severance, stamp, occupation, property and estimated
taxes, customs duties, fees, assessments and charges of any kind whatsoever, and all interest,
penalties, fines or additions to tax imposed by any taxing authority which relate in any way to the
assessment or collection of any taxes or the filing of any Tax Return, and shall include any
transferee or successor liability in respect of Taxes (whether by contract or otherwise).
"Tax Return" shall mean any return (including any consolidated, combined or unitary
return in which Seller is, or was, included or includable), declarauon, report, claim for refund,
separate election or information return or statement relating to Taxes, including any schedule or
attachment thereto, and including any amendment thereof.
"Third Party Licenses" means all licenses and other agreements with third parties relating
to any Assets that Seller is licensed or otherwise authorized by such third parties to use, market,
distribute or incorporate into products marketed and/or distributed by Seller.
"Third Party Technology" means all Intellectual Property and products owned by third
parties and licensed to Seller pursuant to Third Party Licenses.
Section 1.2

Terms Defined Elsewhere in this Agreement

For purposes of this Agreement, the following terms have the meanings set forth in the
sections indicated:
Term

Section

Assumed Liabilities
Balance Sheet Liabilities
Base Purchase Price
Business Employee or Consultant

Section
Section
Section
Section
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Term

Section

Buyer
Buyer Parties
EBITDA
Excluded Assets
Financial Statements
Hired Employees
Indemnified Party
Indemnifying Party
Indemnity Escrow Agreement
Parent
Seller
Simonson Partnership
Survival Date

Preamble
Section 10.2(a)
Section 2.6(b)
Section 2 2
Section 3.4
Section 6.6(d)
Section 10.4
Section 10.4
Section 8.2(i)
Preamble
Preamble
Section 1.1 (Intellectual Property)
Section 10.2(b)

Section 1.3

Terms Generally

The definitions in Section 1.1 and elsewhere in thus Agreement shall apply equally to
both the singular and plural forms of the terms defined. Whenever the context requires, any
pronoun includes the corresponding masculine, feminine, and neuter forms. The words
"include," "includes" and "including" are not limiting.
ARTICLE 2
PURCHASE AND SALE OF ASSETS
Section 2.1

Agreement to Sell and Buy

Subject to the terms and conditions set forth in this Agreement and in reliance upon the
representations and wauanties contained herein, Seller (and as to Intellectual Property, Simonson
Partnership) hereby agrees to sell, transfer, assign, convey and deliver to Buyer on the Closing
Date, and Buyer agrees to purchase on the Closing Date, all of Seller's (and as to Intellectual
Property Simonson Partnership's) right, title and interest in and to all assets, propeities and rights
(whether tangible or intangible, real, personal or mixed, fixed, contingent or otherwise, wherever
located) owned or held by Seller (and as to Intellectual Property Simonson Partnership) and used
in connection with the ownership and conduct of the Business, free and clear of all Liens, except
for Permitted Liens, including, without limitation, the following:
(a)

the Tangible Personal Property;

(b)
all the Assumed Contracts, including, without limitation, all rights to
receive payment for products sold or services rendered, and to receive goods and services
pursuant to Assumed Contracts and to assert claims and to take other actions in respect of
breaches, defaults and other violations thereunder;
(c)

the Intellectual Property;
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(d)

any interest in Real Property and any leasehold interests or other similar

(e)

all cash and cash equivalents of Seller as of the Closing Date;

(f)

the Governmental Permits;

assets;

(g)
all Accounts Receivable, and all other loans and notes receivable (whether
current or not), advances, performances and surety bonds and letters of credit or other similar
instruments in favor of Seller as of the Closing Date;
(h)

all choses in action of Seller relating to the Business or any of the Assets;

(i)
all credits, deposits, advance payments and prepaid expenses relating to
the Business, including those held by third parties under Assumed Contracts; and
(j)
all books and records relating primarily to the Business, except for such
books and records which are specifically set forth on Schedule 2.2.
Section 2.2

Excluded Assets.

The Seller shall retain such assets that are specifically set forth on Schedule 2.2, if any
(such excluded items, collectively, the "Excluded Assets").
Section 2.3

Purchase Price

The purchase price to be paid by the Buyer to Seller at Closing for the Assets shall be
$4,000,000 (the "Base Purchase Price") plus the amount of Contingent Eamout, if any,
determined by and payable in accordance with Section 2.6. In addition, the Buyer shall assume
at the Closing, pursuant to Section 2.5, those financial statement liabilities and obligations of
Seller that are listed on Schedule 2.3 (the "Balance Sheet Liabilities").
Section 2.4

Payment of Purchase Price

The Base Purchase Price shall be paid as follows:
At the Closing, Buyer shall pay (i) to Seller the Base Purchase Price (less the Indemnity
Escrow Deposit) by wire transfer of immediately available funds to the account of Seller
designated by Seller to Buyer at least five Business Days prior to the Closing Date and (ii) to the
Escrow Agent, by wire transfer of immediately available funds, an amount equal to the
Indemnity Escrow Deposit, to be held by the Escrow Agent under the Indemnity Escrow
Agreement among Seller, Buyer and the Escrow Agent (the "Indemnity Escrow Agreement")
and disbursed as provided in Section 10.6 hereof and in accordance with the terms of the
Indemnity Escrow Agreement
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Section 2.5

Assumption of Liabilities and Obligations

Schedule 2.3 sets forth a list of the Balance Sheet Liabilities that Buyer has agreed to
assume. As of the Closing, Buyer shall assume and undertake to pay, discharge and perform the
following obligations, duties and liabilities, (a) any obligation or liability of Seller arising out of
or related to the ownership and operation of the Business and the Assets (including the
Governmental Permits and the Assumed Contracts) to the extent that the obligations and
liabilities arise after the Closing; (b) any liability or obligation to any former employee of Seller
who has been hired by Buyer, attributable to any period of time after the Closing Date or as
provided in Section 6.6; (c) any liability or obligation arising out of any litigation, proceeding or
claim by any Person relating to the operations of the Business or any of the Assets by Buyer with
respect to any events or circumstances that are attributable to the period after the Closing; and (d)
any duty, obligation or liability relating to any pension, 401(k) or other similar plan, agreement
or arrangement provided by Buyer to any employee or former employee of Seller after the
Closing (all of the foregoing, together with the Balance Sheet Liabilities and other liabilities or
obligations expressly assumed by Buyer hereunder, including the Assumed Contracts, are
referred to herein collectively as the "Assumed Liabilities"). Buyer shall not be required to
assume, and does not assume, any obligations or Liabilities of Seller not specifically described in
this Section 2.5, including but not limited to:
(a)

any related party or shareholder indebtedness; and

(b)
any Liability of Seller resulting from, arising out of, relating to, in the nature of,
or caused by any breach of contract, breach of warranty, tort, infringement, or violation of law,
specifically including any liabilities resulting to Seller from any currently pending litigation.
Section 2.6

Contingent Earnout

Parent and Buyer shall pay to Seller additional amounts for the acquired Assets, not to
exceed in the aggregate $8,000,000 (the "Contingent Earnout") as follows:
(a)
Qualified Sales Targets. Subject to the limitation set forth in subsection 2.6(c),
Buyer shall pay Seller, within 90 days1 after May 31 of each of the years 2001, 2002, 2003, and
2004 and within 45 days after August 31, 2004 an amount equal to the result of the calculation
below:
Qualified Sales During the Respective Period
5158,000,000

*

M 000 000

-

'

Provided that the aggregate amounts payable with respect to all periods shall
not exceed $4,000,000

1
Provided that if the payment is not made within 45 days after May 31, Buyer shall pay interest thereon from the 46th day until
pajd at the interest rate paid by Buyer to its lender pursuant lo its secured credit facility then m effect
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For purposes of this subsection 2.6(a), the term "qualified sales" with respect to any period shall
mean the total sales of the Business, based upon a review of such period's invoices and sales
records; provided, however, that a direct sale shall only constitute a qualified sale if such sale has
a gross margin of not less than 35% and sales through a dealer (including Nordic Track) channel
must have a gross margin of not less than 20% to constitute a qualified sale. The calculation of
gross margin does not typically, and shall not for these purposes, include warranty expenses.
Ninety percent (90%) of sales to the Korean government shall also be excluded from, and shall
not constitute, qualified sales.
The period between Closing and August 31, 2004 shall be referred to as the "Contingent Eamout
Period."
(b)
Earnings Targets Subject to the limitation set forth in subsection 2.6(c), Buyer
shall pay Seller, within 90 days2 after May 31 of each of the years 2001. 2002, 2003 and 2004,
and within 45 days after August 31, 2004 an amount equal to the result of the calculation below:
Earnings During the Respective Period

^wo

x S4 000 000

' '

Provided that the aggregate amounts payable with respect to all periods
shall not exceed $4,000,000 and provided further that losses for any
fiscal period shall be offset by Earnings in a subsequent period and such
Earnings used to offset against prior period losses shall not be included
as "Earnings" for the calculations set forth above.
For purposes of this subsection 2.6(b), the term "Earnings" with respect to any period shall mean
the operating income of the Business before interest, taxes, depreciation and amortization
determined in accordance with generally accepted accounting principles ("EBITDA"). All
income and expense items directly or indirectly allocable to the Business shall be included in
deterrnining the amount of Earnings, excluding (i) corporate assessments by Buyer or its parent,
(ii) any revenue derived from any lease for non-business purposes of any portion of the property
on which the Business is located, (iii) any amounts paid as installments of the Contingent
Earnout, and (iv) 90% of revenue derived from sales to the Korean government. For purposes of
this subsection 2.6(b), the term "Earnings" shall also include the amount of any recovery to
Seller or Buyer from any litigation disclosed on Schedule 3.14, less all expenses (including legal
fees) associated therewith. Buyer shall conduct the Business and maintain its books and records
in such a manner (including obtaining audited financial statements thereof) as to permit
computation of "Earnings" in accordance with the foregoing provisions during the Contingent
Earnout Period.

:

Provided thai if the payment is not made within 45 days after May 31, Buyer shall pay interest thereon from the 46th day until
pajd at the interest rate paid by Buyer to its lender pursuant to its secured credit facility then in effect
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(c)

Adjustments to Contingent Eamout Payments.

(i)
Any Contingent Eamout payments otherwise required to be paid bv the
provisions of paragraphs 2.6(a) and (b) hereinabove shall be reduced to zero and shall not be
paid unless both of the following conditions have been met:
(a)
EBITDA from the Business for such fiscal period is not less than
7.5% of total sales; and
(b)
EBITDA from the Business for such fiscal period is not less than
$1,000,000; provided that for the periods ending May 31, 2000 and
August 31,2004, such shall be not less than £500,000 and 5250,000
respectively.
(ii)

Employment

If Roy Simonson shall not have been continuously employed by Buyer
from the Closing through the last day of the period to which payment of the Contingent Eamout
relates by reason of termination pursuant to subsections 6.01 or 6.03 of Mr. Simonson's
Employment Agreement, the installment of the Contingent Eamout payable for such period, if
any, shall be reduced by that percentage amount (80%) which is attributable to Mr. Simonson by
reason of his percentage of share ownership in Seller.
If Jeff Leeson shall not have been continuously employed by Buyer from
the Closing through the last day of the period to which payment of the Contingent Eamout
relates by reason of termination pursuant to subsections 6.01 or 6.03 of Mr. Leeson's
Employment Agreement, the installment of the Contingent Eamout payable foi such period, if
any, shall be reduced by that percentage amount (20%) which is attributable to Mr. Leeson by
reason of his percentage of share ownership in Seller.
(iii) Assumed Liabilities. The amount of the Contingent Eaniout payable for
the final two periods shall be reduced by an amount equal to the Balance Sheet Liabilities (as
adjusted by items described on Schedule 2.6(c)fiii)); provided, however, that the amount of
Accounts Payable (and certain notes payable as set forth on Schedule 2.6fc)(iii)), included as part
of the Balance Sheet Liabilities shall be capped at $ 1,250,000 if Seller's wcrking capital at
Closing is not less than the amount of Seller's working capital at August 31, 2000.
(d)
Offset. In addition to any other legal remedies available to it, the Buyer shall
have the right to offset against and not pay to Seller up to 22,000,000 of such Contingent Eamout
payments with respect to any amounts owing to Buyer from Seller, as a result of the
indemnification obligations set forth in .Article 10 or otherwise; provided, however, that prior to
exercise of the offset right, Seller shall have thirty (30) days, after Buyer sends notice, to cure the
failure or breach that gives rise to such offset right. If not cured in such time period, Buyer shall
exercise the offset right
(e)
Prepay. Buyer reserves the right to prepay any portion of Contingent Earnout
payments by paying the full amounts set forth hereinabove, or such lesser amounts as may be
then mutually agreed upon, less a 10% annualized discount.
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(f)
Late Penalty Clause/Dispute. If any Contingent Earnout payment is not timely
made, the Buyer agrees to pay as a late penalty fee an additional amount equal to 10% of such
late Contingent Earnout payment; provided, however, that such late payment fee shall not apply
in the event there is a dispute between the parties as to the amount of such payment, in which
event the late penalty charge shall only be assessed if the payment is not made within 10 days of
the settlement or other resolution of such dispute; provided, further, that pending settlement or
resolution of auiy such dispute, the Buyer shall not be deemed in default of its obligations
hereunder, under the Employment Agreements with Messrs. Simonson and Leeson or under the
Security Agreement and Intellectual Property Escrow Agreement.
(g)
Books and Records. Buyer shall provide Seller access and the right to copy any
books and records related to calculation of the Contingent Earnout payments. The party that
prepared the calculation on which the payment of any Contingent Earnout Payment is based shall
provide a copy thereof to the other parties.
Section 2.7

Allocation of Purchase Price.

The purchase price shall be allocated among the assets according to Schedule 2.7, All
parties agree to prepare all financial reports of the transactions contemplated herein, including,
without limitation, all state and federal tax returns, in accordance with the allocation of the
Purchase Price set forth in Schedule 2.7 and hereby agree to indemnify each other against any
loss which such other party may incur by reason of the indemnifying party's failure to comply
with this Section 2.7; upon request, each party agrees to provide to the other photocopies of any
forms filed with any taxing authority in which the results of this transaction are reported.
ARTICLE 3
REPRESENTATIONS AND WARRANTIES OF SELLER
Seller represents and warrants to Buyer as follows:
Section 3.1

Organization, Standing and Authority

Seller is a corporation duly organized, validly existing and in good standing under the
laws of the State of Colorado. Seller has all requisite power and authority (a) to own, lease and
use the Assets as now owned, leased and used by Seller, (b) to conduct the Business as now
conducted by Seller and (c) to execute and deliver this Agreement and the documents
contemplated hereby and to perform and comply with all of the agreements and covenants to be
performed and complied with by Seller hereunder and thereunder and the consummation by
SzlltT of the transaction contemplated hereby and thereby. Seller is duly guaiified or licensed
and in good standing to do business in each jurisdiction set forth on Schedule 3.1, which
constitute all such jurisdictions in which the Assets owned, leased or operated by it or the nature
of the business conducted by it makes such qualification or licensing necessary, except in such
jurisdictions where the failure to be so duly qualified or licensed and in good standing would not
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect.
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Section 3.2

Authorization and Binding Obligation

The execution, delivery and performance by Seller of this Agreement and the documents
contemplated hereby and consummation by Seller of the transaction contemplatec hereby have
been duly authorized by all necessary actions on the part of Seller. This Agreement has been
duly executed and delivered by Seller, and this Agreement constitutes, and when executed and
delivered the documents contemplated hereby will constitute, the legal, valid and binding
obligations of Seller, enforceable against Seller in accordance with their respective terms, except
as the enforceability of this Agreement and the documents contemplated hereby may be affected
by bankruptcy, insolvency or similar laws affecting creditors' rights generally and by the
application of general equitable principles.
Section 3.3

Absence of Conflicting Agreements

Subject to obtaining the Consents listed on Schedule 3.3 or as otherwise disclosed on
Schedule 3.3, the execution, delivery and performance by Seller of this Agreement and the
documents contemplated hereby (with or without the giving of notice, the lapse of time, or both):
(a) do not require the consent of, notice to or filing with any Governmental Authority or any
third party; (b) will not conflict with any provision of the Articles of Incorporation or Bylaws of
Seller; (c) to Seller's best knowledge, will not conflict with, result in a breach of or constitute a
default under any provision of law or any Judgment (d) will not conflict with, constitute grounds
for termination of, result in a breach of, constitute a default under, or accelerate or permit the
acceleration of any performance required by the terms of, any agreement, instrument, license or
permit to which Seller is a party or by which Seller or any of the Assets may be bound; and (e)
will not result in or create any Lien upon any of the Assets.
Section 3.4

Financial Statements

Schedule 3-4 consists of the following financial statements of Seller (collectively the
"Financial Statements"): (a) unaudited balance sheets and income statements as of and for the
fiscal year ended December 31, 1999 and for the eight months ended August 31, 2000, as
adjusted. Schedule 3.4 also sets forth: (i) the aggregate amount of the Balance Sheet Liabilities
as of the Closing Date; and (ii) a list of the Accounts Receivable. The Financial Statements
(including the notes thereto) were prepared on a consistent basis throughout the periods covered
thereby and present fairly in all material respects the financial condition of Seller as of such dates
and the results of operations of Seller for such periods.
Section 3.5

Absence of Material Adverse Change and Certain Changes

Except as disclosed on Schedule 3.5. from and after September 1, 2000, Seller has caused
the Business to be conducted only in the ordinary course of business consistent with past
practices and Seller (with respect to the Business) has not:
(a)
made any expenditures, for working capital or otherwise, except in
accordance with tfre ordinary course of business, consistent with past practices;
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(b)
made any distributions in the nature of a dividend or any payment m
connection with the redemption or repurchase of any shares of its capital stock, or paid down any
debt or liability with cash or an Asset of the Business;
(c)
suffered any damage, destruction or casualty loss (whether or not covered
by insurance) in excess of $5,000;
(d)
made any capital expenditure or series of capital expenditures in excess of
$5,000 in the aggregate, except for the software development costs listed in Schedule 3.5;
(e)
except in accordance with the ordinary course of business consistent with
past practices, made any change in the rate of compensation, wages, salaries, commission, bonus
or other direct or indirect remuneration payable or to become payable to any of its directors,
officers, employees or agents, or agreed or promised (orally or otherwise) to pay, conditionally
or otherwise, any bonus, extra compensation, pension, retirement allowance, severance or
vacation pay or other employee benefit to any of such directors, officers, employees or agents;
(f)
entered into any employment agreement with or for the benefit of any
Person referred to in subparagraph (e) above;
(g)
sold, assigned, leased or transferred any of its Assets, other than in the
ordinary course of business consistent with past practices;
(h)
amended, renegotiated, waived material provisions of or terminated (other
than by completion thereof) any Contract or Lease other than in the ordinary course of business
consistent with past practices;
(i)
incurred, assumed, created or guaranteed any Liability other than in the
ordinary course of business consistent with past practices or made, incurred, assumed, created or
guaranteed any loan (other than in the ordinary course of business consistent with past practice
and other than the making of employee advances for travel and entertainment in the ordinary
course of business consistent with past practices);
(})

subjected any of its properties to any Lien, other than Permitted Liens;

(k)
waived or released any rights or claims of material value which relate to or
could affect the Business, including rights or claims under any Contract or Intellectual Property,
or waived or released any right or claim against any Affiliate of Seller;
(I)
changed or modified any of the Business's credit, collection or payment
policies, procedures or practices, including acceleration of collections of receivables, failure to
make or delay in making collections of receivables (whether or not past due), acceleration of
payment of payables or other Liabilities or failure to pay or delay in payment of payables or
other Liabilities;
(m)
granted any license or sublicense of any rights under or with respect to any
Intellectual Property other than in the ordinary course of business consistent with past practice;
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(n)
acquired or agreed to acquire by merging or consolidating with, or by
purchasing a substantial portion of the assets of, or by any other manner, any business or any
corporation, partnership, joint venture, association or other business organization or division
operating unit or product line thereof;
(o)
caused or permitted, by any act or failure to act, any Governmental Permit
to expire (other than upon expiration of the current term of any such Governmental Permit) or to
be revoked, suspended or modified, or take any action that would cause any Governmental
Authority to institute proceedings for the suspension, revocation or adverse modification of any
Governmental Permit; or
(p)
entered into any agreement or commitment (other than this Agreement) to
take any of the types of action described in subclauses (a) through (o) of this Section 3.5.
Section 3.6

Title to Assets; Liens

Except as disclosed on Schedule 3.6, Seller has good, valid and marketable title to the
Assets, free and clear of all Liens, except for Permitted Liens. The delivery to Buyer of the bills
of sale and other instruments of assignment, conveyance and transfer pursuant to this Agreement
will transfer to Buyer good, valid and marketable title to the Assets, free and clear of all Liens,
except for Permitted Liens. Except as disclosed on Schedule 3.6, no person has an option to
purchase, right of first refusal, or other similar right with respect to any Assets.
Section 3.7

Licenses

Except as disclosed on Schedule 3.7, Seller has all Governmental Permits that are
necessary for the operation of the Business and the Assets in a manner consistent with past
practice and in compliance with all Laws applicable to such operation, except for Governmental
Permits the absence of which would not have, individually or in the aggregate, a Material
Adverse Effect All such Governmental Permits relating to the Business have, to the best of
Seller's knowledge, been duly and validly granted in compliance with all applicable laws and
regulations, are in good standing and in full force and effect, and have not been suspended,
revoked or rescinded. The Seller is, to the best of Seller's knowledge, in compliance in all
material respects with all terms and conditions of all laws and regulations applicable to its
businesses. The Seller has not received any notice or citation from any Governmental Authority
with respect to any breach or violation of any Governmental Permit, and, to the best of the
Seller's knowledge, no such notice or citation is threatened.
Section 3.8

Tangible Personal Property

Schedule 3.8 lists all material items of Tangible Personal Property (including the type and
quantity of such property and the name of the lessor with respect to any such property which is
leased). The Tangible Personal Property, taken as a whole, is in good operating condition and
repair, subject to ordinary wear and tear, consistent with its current use. All such tangible
personal property, and the use and state of maintenance thereof, are, to the best of Seller's
knowledge, in compliance in all material respects with applicable statutes, ordinances, rulings,
rules and regulations of any Governmental Authority
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Section 3.9

Contracts

Schedule 3.9 is a true and complete list of all material Contracts. Seller has delivered to
Buyer true and complete copies of all Assumed Contracts listed on Schedule 3.9. All Assumed
Contracts were entered into in the ordinary course of the business of Seller consistent with past
practice. None of the Assumed Contracts requires any payments or the performance of any
obligations that could reasonably be expected to have a Material Adverse Effect. All of the
Assumed Contracts are validly existing, in full force and effect, and binding and enforceable
against the other parties thereto (subject to bankruptcy, insolvency or similar laws affecting
creditors' rights generally and to the application of general equitable principles). Except as set
forth on Schedule 3.9, no material default exists under any Assumed Contract. Seller has not
received any notice that any party to any Assumed Contract intends to terminate such Assumed
Contract or amend the terms thereof without the consent of Seller. Except for the need to obtain
the Consents described on Schedule 3.3, Seller has full legal power and authority to assign its
rights under all Assumed Contracts to Buyer in accordance with this Agreement, and such
assignment will not affect the validity, enforceability or continuation of any such Assumed
Contract.
Section 3.10

Intellectual Property Rights

(a)
Set forth on Schedule 3.10(a) are all patents, patent applications, patent or
invention disclosures awaiting filing, mask work and copyright applications and registrations,
and trademarks and trademark applications and registrations which constitute Intellectual
Property.
(b)
Set forth on Schedule 3.10(b) are all Contracts relating to the distribution
or license of, or royalty payments with respect to, Intellectual Property used in the conduct of the
Business, whether as licensor or licensee and whether on an exclusive or non-exclusive basis.
(c)
For all purposes under this Section 3.10(c), the term Seller shall include
the Simonson Partnership. Except as set forth on Schedule 3.10(c):
(i)
Seller owns or, in the case of Third Party Technology set forth on
Schedule 3.10(a), has a right to use all of the Intellectual Property, free from any Liens and free
from any requirement of any past, present or future payments (other than maintenance and
similar payments), charges or fees or conditions, rights or restrictions;
(ii)
no Intellectual Property or any service rendered by Seller in respect
of the Business, or any product, process or material used in the Business, infringes upon any
rights owned or held by any other Person;
(iii) there is neither pending nor (to the knowledge of Seller) threatened
any claim, litigation or proceeding against Seller contesting the rights of Seller to any Intellectual
Property or the ownership, enforceability or validity of the Intellectual Property owned by Seller
or use by Seller of any Intellectual Property used in the Business;
(iv)
no Intellectual Property is subject to any outstanding Judgment,
ruling, order, writ, decree, stipulation, injunction or determination by or with any Governmental
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Authority, nor is there any pending, or to the best knowledge of Seller, threatened proceeding
relating thereto;
(v)
to the best of Seller's knowledge, there is no infringement or
misappropriation of the Intellectual Property owned by Seller by any Person;
(vi)
there are no agreements or licenses between Seller, on the one
hand, and any other Person, on the other hand, which may have been terminated or expired prior
to the date hereof and under which Seller has granted rights or licenses in the Intellectual
Property to such other Persons or granted an option to acquire such rights or licenses, which
rights or licenses or the option to acquire the same survived such termination or expiration;
(vii) Seller has not sold, assigned, conveyed, transferred or delivered to
any third party, and no Person has any licenses under or other rights to use, any of the
Intellectual Property used in the conduct of the Business;
(viii) Seller has not covenanted or agreed with any Person not to sue or
otherwise enforce any legal rights with respect to Intellectual Property; and
(d)
Seller and the Simonson Partnership have each taken reasonable steps
(including measures to protect secrecy and confidentiality) to protect its right, title and interest in
and to the Intellectual Property. All employees, agents, consultants and other representatives of
Seller who have access to confidential or proprietary information of Seller included in the
Intellectual Property have a legal obligation of confidentiality to Seller with respect to such
information. All employees of the Seller and all employees of Affiliates of Seller related to the
Business have duly executed and delivered agreements with Seller pertaining to the assignment,
without additional consideration, to Seller of all inventions, discoveries and ideas, whether or not
patented or patentable, conceived or reduced to practice during the course of theu: employment
by Seller or their Affiliates.
(e)
The Intellectual Property, together with the Intellectual Property rights
under Third Party Technology and arising from the Contracts that constitute Assets, constitute all
Intellectual Property rights necessary to conduct the Business in the manner as currently
conducted.
Section 3.11

Employees and Compensation

(a)
Schedule 3.11 contains a true, accurate and complete list of the names.
present titles and current annual compensation for all employees and independent contractors of
Seller who provide substantial services to the Business as of the date of this Agreement (each a
"Business Employee or Consultant"). Seller does not have any written or oral contracts of
employment with any Business Employee or Consultant, other than oral agreements of
employment terminable at will without penalty and those listed on Schedule 3.9.
(b)
Each Employee Plan and Compensation Arrangement is listed and
described in Schedule 3.9. Seller has furnished to Buyer complete and accurate copies of any
written Employee Plans and Compensation Arrangements >(or related insurance policies),
complete descnptions or copies of any unwritten Employee Plans or Compensation
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Arrangements, and all employee handbooks or similar documents describing such Employee
Plans and Compensation Arrangements. Except as disclosed in Schedule 3.9, neither Seller nor
any ERISA Affiliate currently or within the last seven years (a) is or has sponsored, maintained
or contributed to any Employee Plan or Compensation Arrangement (including any bonus, cash
or deferred compensation, 401(k), severance, medical, pension, profit sharing or thrift, stock
option, employee stock ownership, life or group insurance, death benefit, vacation, sick leave,
disability or trust agreement or arrangement), (b) is or has contributed to, or been required to
contribute to, any Multiemployer Plan or Multiple Employer Plan, (c) has incurred, or reasonably
expects to incur, any "withdrawal liability," as defined under Section 4201 et seq. of ERISA.
Neither the Seller nor any ERISA Affiliate has terminated within the last five years an employee
pension benefit plan, as defined under Section 3(2) of ERISA, which was subject to Title IV of
ERISA. Neither the Seller nor any ERISA Affiliate has ever engaged in a transaction to evade
liability, as described under Section 4069 of ERISA. Neither Seller nor any ERISA Affiliate is a
party to and does not have in effect or to become effective after the date of this Agreement any
plan, arrangement or other scheme which will become an Employee Plan or Compensation
Arrangement.
(c)
All of the current Employee Plans or Compensation Arrangements listed
and described on Schedule 3.9 are fully insured.
(d)
Each Employee Plan and Compensation Arrangement has, to the best of
Seller's knowledge, been administered in compliance with its terms and in material compliance
with the provisions of ERISA, the Code, the Age Discrimination in Employment Act, the
National Labor Relations Act, Title VII of the Civil Rights Act of 1964 and any other applicable
federal or state laws.
(e)
Seller is not aware of the existence of any governmental inspection,
investigation, audit, or examination of any Employee Plan or Compensation Arrangement or of
any facts that would lead it to believe that any such governmental inspection, investigation,
audit, or examination is pending or threatened. There exists no action, suit, or claim (other than
routine claims for benefits) with respect to any Employee Plan or Compensation Arrangement
pending or, to the knowledge of Seller, threatened against any such plan or arrangement and
Seller is not aware of any facts that could give rise to any such action, suit, or claim.
(f)
Except as described in Schedule 3.9, neither Seller nor any ERISA
Affiliate sponsors, maintains, or contributes to any Employee Plan or Compensation
Arrangement that provides medical or death benefit coverage to former employees of Seller,
except to the extent required by Code Section 4980B ("COBRA").
(g)
With respect to each Employee Plan and, to the extent applicable, each
Compensation Arrangement, all contributions, premiums, payments, or liabilities accrued, in
whole or in part, under each Employee Plan or Compensation Arrangement or with respect
thereto as of the Closing will be paid by Seller, on or prior to Closing Each Employee Plan or
Compensation Arrangement that provides severance or severance like benefits may be
terminated by Seller without any penalty and without any liability to pay severance benefits in
connection with any terminations of employment that occur after the date such Employee Plan or
Compensation Arrangement is terminated. Each Employee Plan or Compensation .Arrangement
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that is a "group health plan," as defined under ERISA Section 601 et seq. and COBRA and has
provided "continuation coverage" to each "covered employee" and "qualified beneficiary"
entitled thereto (with each term defined a under COBRA).
(h)
Neither the execution and delivery of this Agreement nor the
consummation of the transactions contemplated hereby will (i) result in any material payment
(including severance or unemployment compensation) becoming due to any director or employee
of Seller or any ERISA Affiliate or (ii) materially increase any benefits otherwise payable under
any Employee Plan.
(i)
Seller has complied in all material respects with all applicable laws and
regulations relating to the employment of labor, including those related to wages, hours,
collective bargaining, discrimination, occupational safety and the payment of Social Security or
similar payroll-related taxes. Seller is not a party to or subject to any collective bargaining
agreements with respect to the Business. To Seller's knowledge, no controversies, disputes or
proceedings are pending or, to Seller's knowledge, threatened between it and any Business
Employee or Consultant (singly or collectively) directly or indirectly by any Business Employee
or Consultant or any agent or representative thereof (including without limitation any union
claiming to represent any Business Employee or Consultant). No labor union or other collective
bargaining unit represents or claims to represent any Business Employee or Consultant. There
are currently, and during the past five years there have been no actual or threatened strikes, work
slowdowns, job actions, picketing, corporate campaigns or any other labor dispute, controversy
or proceeding involving or relating to any Business Employee or Consultant or the Business.
Seller is not a party to any agreement of any nature, oral or written, express or implied, which
would require Buyer to employ any person after the Closing Date. There are, to the best of
Seller's knowledge, no pending or threatened disputes or investigations regarding the
misclassification of employees as independent contractors. Seller has not received any request
for recognition from any union seeking to represent any Business Employee or Consultant.
None of the Business Employees or Consultants are now, or in the past five years have been
involved in or subject to any union organizing activity and to the knowledge of Sellers no such
activity is threatened.
(j)
Since August 31, 2000, Seller has not made any material increase in the
size of the workforce of the business.
Section 3.12

Taxes

Except as disclosed on Schedule 3.12, there are no legal, administrative or tax
proceedings pursuant to which Seller is or could be made liable for any taxes, penalties, interest
or other charges, the liability of which could extend to Buyer as transferee of the Business or the
Assets, and, to the best of Seller's knowledge, no event has occurred that could impose on Buyer
any transferee liability for any taxes, penalties or interest due or to become due from Seller.
Section 3.13

Compliance with Laws

Except as disclosed on Schedule 3.13, neither Seller nor the ownership of the Assets as
they are currently owned by Seller or the operation of the Business as it is currently operated by

Icon Assci Purchase Agreement for Ground Zero Dcstgn doc

-18-

GZD00144

Seller, is in violation of (a) any applicable Judgment relating to the Business, the Assets or the
Assumed Liabilities or (b) any provision of law or any other requirement of any Governmental
Authority applicable to the Business, the Assets or the Assumed Liabilities (including applicable
Environmental Laws), in each case, except for such violations as would not reasonably be
expected to have a Material Adverse Effect taken as a whole. The Seller has not received any
citation, directive or notice of any proceedings, claims or other actions from any Governmental
Authority arising out of the ownership or occupation of the properties or premises of the Seller or
the conduct of its operations or relating to the Assets, the Business or the Assumed Liabilities,
nor is it aware of any basis therefor and to the best knowledge of Seller, no such proceedings are
threatened. To the Seller's knowledge, no material expenditure on behalf of the Seller will be
required in order to comply with any Environmental Law.
Section 3.14

Claims and Legal Actions

Except as set forth on Schedule 3.14, as of the date of this Agreement, to Seller's
knowledge (a) there is no Judgment, action, suit, claim, demand, arbitration, investigation or
other proceeding, administrative or judicial, pending, threatened against or relating to Seller or to
which any of its Assets is subject with respect to its ownership or operation of the Business or
otherwise relating to the Assets or Assumed Liabilities, and (b) no Judgment has been issued
against or relating to any of the foregoing. None of Seller or any Affiliates thereof is party to or
engaged in or, to the best knowledge of Seller, threatened with any action which relates to or
affects the Business (or the operation thereof), the Assets, the Assumed Liabilities, this
Agreement or the transactions contemplated hereby, and, to the knowledge of Seller, no event
has occurred and no condition exists which could reasonably be expected to result in any such
action. Seller is not in default under or with respect to any Judgment, ruling, order, writ, decree,
stipulation, injunction or determination of the type described in Section 3.14. None of the
actions set forth on Schedule 3.14 or Schedule 3.10(c), if adversely determined, could reasonably
be expected to have a Material Adverse Effect.
Section 3.15

Insurance and Bonds

Schedule 3.15 is a true and complete list of all insurance policies of Seller that insure any
part of the Assets or the Business and all performance, surety or other bonds maintained by
Seller with respect to the Assets or the Business. All of such policies and bonds are in full force
and effect.
Section 3.16

Transactions with Affiliates

Except as disclosed on Schedule 3.16, Seller has not been involved in any business
arrangement or relationship relating to the Business with any Affiliate of Seller, and no Affiliate
of Seller owns any property or right, tangible or intangible, that is used in the Business.
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Section 3.17

Brokers

Neither Seller nor any Person acting on Seller's behalf has retained any broker, finder or
agent or incurred any liability for any finders' or brokeis1 fees or commissions in connection
with the transaction contemplated by this Agreement.
Section 3.18

No Subsidiaries

As of the date hereof, no Person is a subsidiary of the Seller.
Section 3.19 Disclosure
Neither this Agreement (including without limitation the Schedules hereto), nor the
Financial Statements, nor any certificate furnished by or on behalf of the Sellers, contains or will
contain any untrue statement of a material fact or omits to state a material fact necessary in order
to make the statements contained herein and therein not misleading.
Section 3.20

Projections

All parties acknowledge their joint preparation of the projections of the potential financial
results of combining the business of Seller with potential sales of industrial and institutional
quality health and fitness exercise equipment of Buyer to the club and institutional market.
Neither party represents to the other the accuracy, completeness or reliability of such projections.
Section 3.21

Claims

Claims for product warranty in the aggregate for Pre-closing products will not exceed
four percent (4%) of sales.
ARTICLE 4
REPRESENTATIONS AND WARRANTIES OF BUYER
Parent and Buyer each represent and warrant to Seller as follows:
Section 4.1

Organization, Standing and Authority

Parent and Buyer are corporations duly organized, validly existing and in good standing
under the laws of the states of Delaware and Utah, respectively, and are duly qualified to conduct
business as a foreign corporation in each jurisdiction where the nature of their business or the
ownership or character of their properties require such qualification except in such jurisdictions
where the failure to be so duly qualified and in good standing has not had and would not
reasonably be expected to have, individually or in the aggregate, a material adverse effect on
their business. Each of Parent and Buyer has all necessary corporate power and authority to
own, lease and use its properties and assets, to engage in the business or businesses in which it is
engaged, and to execute and deliver this Agreement and the documents contemplated hereby,
and to perform and comply with all of the agreements and1, covenants to be performed and
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complied with by Parent and Buyer hereunder and thereunder and the consummation by Parent
and Buyer of the transaction contemplated hereby and thereby.
Section 4.2

Authorization and Binding Obligation

The execution, delivery and performance by Parent and Buyer of this Agreement and the
documents contemplated hereby have been duly authorized by all necessary corporate actions on
the parts of Parent and Buyer. This Agreement has been duly executed and delivered by Parent
and Buyer, and this Agreement constitutes, and when executed and delivered the documents
contemplated hereby will constitute, the legal, valid and binding obligations of Parent and Buyer,
enforceable against Parent and Buyer in accordance with their respective terms, except as the
enforceability of this Agreement and the documents contemplated hereby may be affected by
bankruptcy, insolvency or similar laws affecting creditors' rights generally and by the
application of general equitable principles.
Section 4.3

Absence of Conflicting Agreements

Subject to obtaining lender approval (Section 7.1(h)) and any Consents required to be
disclosed by Seller on Schedule 3.3 (and acting on reliance of Seller's representations set forth in
Article 3), the execution, delivery and performance by Parent and Buyer of this Agreement and
the documents contemplated hereby (with or without the giving of notice, the lapse of time, or
both): (a) do not require the consent of, notice to or filing with any Governmental Authority or
any third party; (b) will not conflict with any provision of Parent's or Buyer's Certificate of
Incorporation or ByLaws; (c) to Parent's and Buyer's best knowledge, will not conflict with,
result in a breach of or constitute a default under, any provision of law or Judgment; and (d) will
not conflict with, constitute grounds for termination of, result in a breach of, constitute a default
under, or accelerate or permit the acceleration of any performance required by the terms of any
agreement, instrument, license or permit to which Parent or Buyer is a party or by which Parent
or Buyer may be bound.
Section 4.4

Claims and Legal Actions

To Parent's or Buyer's knowledge, there is no Judgment, action, suit, claim, demand,
arbitration, investigation or other proceeding, administrative or judicial, pending or threatened,
against or relating to Parent or Buyer or its assets or any Judgment against or relating to the
foregoing, in any such case which would reasonably be expected to impair Parent's or Buyer's
ability to acquire or operate the Assets and the Business or hinder or delay the consummation of
the transactions contemplated by this Agreement.
Section 4.5

Brokers

Neither Parent, Buyer nor any Person acting on their behalf has retained any broker,
finder or agent or incurred any liability for any finders' or brokers' fees or commissions in
connection with the transactions contemplated by this Agreement.
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Section 4.6

Projections

All parties acknowledge their joint preparation of the projections of the potential financial
results of combining the business of Seller with potential sales of industrial and institutional
quality health and fitness exercise equipment of Buyer to the club and institutional market
Neither party represents to the other the accuracy, completeness or reliability of such projections
Section 4.7

Disclosure.

Neither this Agreement nor any certificate furnished by or on behalf of the Parent or
Buyer contains or will contain any untrue statement of a material fact or omits to state a material
fact necessary in order to make the statements contained herein and therein not misleading.
ARTICLE 5
OPERATIONS OF THE BUSINESS PRIOR TO CLOSING
S ection 5.1

Generally

Seller agrees that, between the date of this Agreement and the Closing Date, Seller shall
operate the Business in the ordinary course of business consistent with past practices and in
compliance with the other covenants in this Agreement. From the date hereof through the
Closing Date, Seller will use commercially reasonable efforts to retain the services of its
respective officers, employees and agents related to the Business and to maintain satisfactory
relationships with respect to the Business1 suppliers, distributors and customers and others
having business relations with the Business.
Section 5.2

Contracts or Commitments

Seller shall not, without Buyer's consent, (a) renew or extend the term of, terminate,
waive provisions of, modify or amend in any material respect any Governmental Permit,
Assumed Contract or Assumed Liability, (b) enter into any contract that will be binding on
Buyer after Closing, other than contracts entered into in the ordinary course of business that do
not pertain to the employment of any employees or retention of independent contractors (except
those contracts terminable at will without penalty) and do not involve consideration, in the
aggregate, in excess of $5,000, measured at Closing, or (c) terminate, suspend or abrogate any
Governmental Permit or Assumed Contract, other than upon the expiration of its current term.
Section 5.3

Disposition of Assets

Seller shall not sell or otherwise dispose of any of the Assets other than m the ordinary
course of business.
Section 5.4

Encumbrances

Seller shall not create, assume or permit to exist any JLien upon the Assets, except for
Permitted Liens and Liens that are disclosed on Schedule 3.6.
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Section 5.5

Governmental Permits

Seller shall not cause or permit, by any act or failure to act, any Governmental Permit to
expire (other than upon the expiration of the current term of any such Governmental Permit) or
to be revoked, suspended or modified, or take any action that would cause any Governmental
Authority to institute proceedings for the suspension, revocation or adverse modification of any
Governmental Permit
Section 5.6

Access to Information

Prior to the Closing Date, Seller shall, upon reasonable advance notice, give Buyer and
its counsel, accountants, engineers and other authorized representatives full access during normal
business hours to the Assets and to all other properties, equipment, books, records, Contracts and
documents relating to the Business and the Assets including without limitation all personnel
records of the Business Employees or Consultants, for the purpose of audit and inspection;
provided, however, that Buyer's access may not interfere unreasonably with the normal
operations of the Business. Prior to the Closing Date, Seller will, upon reasonable advance
notice, furnish or cause to be furnished to Buyer and its counsel, accountants, engineers and
other authorized representatives all information with respect to the affairs of the Business and the
Assets and the Assumed Liabilities that Buyer may reasonably request from time to time
including, but not limited to,financialand operating data and access to employees and customers
of Seller.
Section 5.7

Maintenance of Assets

Seller shall maintain all of the Assets in good condition (ordinary wear and tear
excepted), use, operate and maintain all of the Assets in a reasonable manner consistent with
their use as of the date of this Agreement, and maintain inventories consistent with past
practices.
Section 5.8

Insurance and Bonds

Seller shall at all times prior to and through the Closing maintain the insurance policies
(or comparable replacement policies) described in Section 3.15 in amounts not less than those in
effect on the date of this Agreement.
Section 5.9

Compliance with Contracts and Laws

Seller shall comply in all material respects with the Assumed Contracts and Assumed
Liabilities. Seller shall comply with all laws applicable or relating to its ownership and operation
of the Business, except where such failure to comply would not reasonably be expected to have a
Material Adverse Effect, taken as a whole.
Section 5.10 Changes to Employee Compensation and Benefits
Except as described on Schedule 5.10, Seller shall not cause or permit (a) any change in
the existing wages, commissions, salary or compensation , rates payable to any Business
Employees or Consultants (other than as required by law or regularly scheduled bonuses and
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increases in wages, commissions, salary or compensation in the ordinary course of business
consistent with past practice, which increases in wages, commissions, salaries or compensation
shall not exceed three percent (3%) in the aggregate), (b) any change in any Employee Plan or
Compensation Arrangement existing on the date of this Agreement or the establishment of any
new Employee Plan or Compensation Arrangement (other than as required by law), (c) make any
material increase in the size of the workforce of the Business, (d) voluntarily recognize any
union as the collective bargaining representative of any of the Business Employees or
Consultants or (e) enter into any collective bargaining agreement relating to any of the Business
Employees or Consultants.
Section 5.11 Advice of Changes
Seller shall give prompt notice to the Buyer upon becoming aware of (a) the occurrence,
or failure to occur, of any event which would be likely to cause any representation or warranty of
the Seller contained in this Agreement to be untrue or inaccurate in any material respect and (b)
any failure on its part to comply with or satisfy in any material respect any covenant, condition
or agreement to be complied with or satisfied by it under this Agreement on or prior to the
Closing Date. The Seller will use its reasonable best efforts to prevent or promptly remedy any
matter which is or would be the subject of any such notice. No notice pursuant to this
Section 5.11 will affect any representations or warranties, covenants, agreements, obligations or
conditions set forth herein.
ARTICLE 6
SPECIAL COVENANTS AND AGREEMENTS
Section 6.1

Third-Party Consents

Seller shall use reasonable best efforts (at Seller's expense), and Buyer shall cooperate (it
being understood that such cooperation will not include any requirement to pay any
consideration or offer or grant any financial consideration) with Seller in all reasonable respects
to obtain all Consents and Governmental Permits required for the transfer to Buyer of all of the
Assets. Seller will not agree to any materially adverse change in any Assumed Contract as a
condition to obtaining any such Consent without Buyer's consent, which shall not be
unreasonably withheld. Any instrument evidencing any Consent shall be reasonably acceptable
to the Buyer. If a Required Consent or Governmental Permit to the assignment of any Assumed
Contract is not obtained and Buyer, in its discretion, waives any requirement under this
Agreement that such Consent or Governmental Permit be obtained as a condition to Closing and
the requirement that such Assumed Contract be assigned to Buyer at the Closing, Seller shall use
its best efforts to keep such Assumed Contract in effect and to give Buyer the benefit of such
Assumed Contract to the same extent as if it had been assigned, and Buyer shall perform Seller's
obligations under the Assumed Contract relating to the benefit obtained by Buyer. From and
after the Closing, Seller will continue to use its best efforts (at Seller's expense) to obtain all
Consents and Governmental Permits that were not obtained prior to Closing. Nothing in this
Agreement shall be construed as an attempt to assign any Assumed Contract oi Governmental
Permit that is by its terms nonassignable without the consent of the other party or as a waiver by
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Buyer of any requirement under this Agreement that consent to the assignment of such Assumed
Contract or Governmental Permit be obtained prior to Closing.
Section 6.2

Risk of Loss

The risk of any loss, damage, impairment, confiscation or condemnation of any of the
Assets from any cause whatsoever shall be borne by Seller at all times prior to and including the
Closing Date and, thereafter, shall be borne by Buyer.
Section 6.3

Confidentiality: Public Announcements

Except for such disclosure to attorneys, accountants and financial advisors as may be
necessary for the consummation of the transactions contemplated by this Agreement, and except
as and to the extent required by law, each party will keep confidential any confidential
information obtained from the other party in connection with the transactions contemplated by
this Agreement. Any press releases or other publicity relating to the transaction contemplated by
this Agreement shall be subject to prior review and coordination between Seller and Buyer,
subject to their respective disclosure obligations under applicable law.
Section 6.4

Cooperation

Each of Buyer and Seller shall use its reasonable best efforts to cause to be fulfilled the
conditions to the respective obligations of the other party set forth in this Agreement, and Buyer
and Seller shall execute and deliver such other documents and instruments and will take, or cause
to be taken, all such reasonable actions as may be necessary and desirable to the implementation
and consummation of the transactions contemplated by this Agreement, and otherwise use
reasonable best efforts to consummate the transactions contemplated hereby and to fulfill their
obligations under this Agreement. Neither Seller nor Buyer shall take any action that is
inconsistent with its obligations under this Agreement or that could hinder or delay the
consummation of the transactions contemplated by this Agreement.
Section 6.5

Books and Records

Seller shall provide Buyer access and the right to copy any books and records relating to
the .Assets, but not included in the Assets. Buyer shall provide Seller reasonable access and the
right to copy any books and records relating to the Assets that are included in the Assets.
Section 6.6

Employee Transition

(a)
Except as otherwise provided in this Section 6.6(a), for a period of two
years from and after the Closing Date, without the prior written consent of Buyer, Seller will not,
and will cause its Affiliates not to, solicit, hire or retain as an employee, independent contractor
or consultant any employee engaged in the Business on the date hereof or on the Closing Date
and will not during such period induce or attempt to induce any such employee to terminate his
or her employment with Buyer by resignation, retirement or otherwise.
(b)
Buyer shall notify Seller at least five days before Closing of the Business
Employees or Consultants to whom it wishes to extend offers of employment. Buyer shall not be
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obligated to offer to employ or to employ any Business Employee or Consultant. Buyer may. at
such times as shall be arranged by it with Seller (which arrangement shall not be unreasonable),
meet with the employees of the Business prior to Closing to interview such employees regarding
prospective employment and to provide such employees with appropriate information regarding
opportunities for employment by Buyer from and after the Closing.
(c)
Except as expressly permitted by Section 6.6(b), prior to Closing, Buyer
may not meet with or otherwise contact any employees of the Business or solicit, attempt to hire,
hire or employ in any capacity any person who was an employee of the Business at any time
during the period from the date of this Agreement through the Closing. If this Agreement is
terminated prior to Closing, Buyer agrees that, for a period of 12 months after the :ermination of
this Agreement, it will not solicit, attempt to hire, hire or employ in any capacity, induce or
attempt to induce any such employee to terminate his or her employment with Seller, any person
who was an employee of the Business at any time during the preceding 12 months.
(d)
Seller will retain and Buyer shall not assume any liability o~ obligation to
or in connection with any Business Employee or Consultant or any other employee or former
employee of the Seller, other than, with respect to the time period after the Closing Date, those
Business Employees or Consultants who are hired by Buyer (the "Hired Employees"). Without
limiting the generality of the foregoing, Seller shall remain solely responsible for and shall, at or
prior to Closing, pay or satisfy any obligations and liabilities, including those pursuant to the
Code, ERISA, the Worker Adjustment and Retraining Violation Act and any and all federal,
state and local discrimination laws, with respect to any Business Employee or Consultant and all
other employees and former employees of Seller and their respective beneficiaries and
dependants (other than obligations or liabilities with respect to the Hired Employees which are
created after Closing), relating to or arising in connection with, during the course of, or as a
result of (1) the employment or the actual or constructive termination of employment of any such
employee by Seller (including in connection with the consummation of the transactions
contemplated by this Agreement); (2) the participation in or accrual of benefits or compensation
under, or the failure to participate in or to accrue compensation or benefits under any Employee
Plan or Compensation Arrangement; (3) accrued but unpaid salaries, commissions, wages,
bonuses, incentive compensation, vacation or sick pay, or other compensation or payroll items
(including deferred compensation and severance pay); and (4) the provisions of health
continuation coverage for such employees required by Part 6 of Title 1 of ERISA and Section
4980B of the Code.
(e)
On the Closing Date, Seller shall terminate the employment of all
Business Employees or Consultants being hired by Buyer or otherwise not continuing in the
employ of Seller after Closing.
(f)
With respect to all group health plans, Seller shall maintain current group
plans and shall retain full responsibility and liability for compliance with the continuation health
care coverage requirements of Code Section 4980B and ERISA Sections 601 through 608 (the
"Continuation Coverage Requirements"') for all Qualifying Events within the meaning of Section
4980B(f)(3) of the Code and Section 603 of ERISA. On or after the Closing Date, Seller shall
continue to comply with the Continuation Coverage Requirements with respect to all Qualifying
Events affecting any current or former employees er former employee of the Seller and any
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qualifying beneficiary of such employee or former employee which Qualifying Events occurred
prior to the Closing Date. Seller shall hold Buyer and any entiiy required to be combined with
Buyer (within the meaning of Sections 414(b), (c), (m) or (o) of the Code) harmless from and
fully indemnify them against any costs, expenses, losses, damages and liabilities incurred or
suffered by them directly or indirectly, including, but not limited to, reasonable attorneys1 fees
and expenses, which relate to continuation coverage and arise as a result of any action or
omission by Seller or because Buyer is deemed to be a successor employer to Seller. Buyer shall
offer no inducement to any employee to elect continuation coverage with respect to any group
health plan of Seller.
(g)
Buyer shall offer health plan coverage on terms and conditions determined
by the Buyer to all of the Hired Employees; provided, however, that at no time to the extent to
cause any violation of non-discrimination of the Internal Revenue Code. For purposes of
providing such coverage, Buyer shall waive all preexisting condition limitations for all such
employees of Seller covered by the Seller's health care plan as of the Closing Date (other than
preexisting conditions which were excluded by Seller's health care plan) and shall provide such
health care coverage effective as of the Closing Date without the application of any eligibility
period for coverage. In addition. Buyer shall credit all employee payments toward deductible
and co-payment obligation limits under Seller's health care plans for the plan year which
includes the Closing Date as if such payments had been made for similar purposes under Buyer's
health care plans during the plan year which includes the Closing Date, with respect to
employees of Seller who become Hired Employees.
(h)
Seller shall retain, pay, perform and indemnify and hold Buyer harmless
from and against all liabilities under any employee benefit plans which are employee welfare
benefit plans (within the meaning of ERISA) for all claims incurred through the Closing Date,
whether or not such claims are submitted for payment or reimbursement on or before the Closing
Date. For the purposes hereof, the term "incident" means and includes, without limitation, death,
accident, disease, injury, unemployment, dental care, illness and disability.
(i)
This Section 6.6 shall operate exclusively for the benefit of the parties to
this Agreement and not for the benefit of any other person or entity, including any Business
Employee or Consultant or any other employee or former employee who performs or performed
services in connection with the operation of the Business.
Section 6.7

Delivery of Financial Information

Seller shall furnish to Buyer within 30 days after the end of each calendar month ending
between the date of this Agreement and the Closing Date a report of income and expense for the
month just ended for the Business and such other financial information (including information on
payables and receivables) as Buyer may reasonably request. The reports delivered by Seller to
Buyer pursuant to this Section 6.7 shall be prepared from the books and records of Seller with
respect to the Business in accordance with Seller's prior practice and GAAP, consistently
applied, shall accurately reflect the books, records and accounts of the Business, shall be
complete and correct in all material respects, and shall present fairly the results of operations of
the Business for the periods then ended. Promptly after the preparation thereof, Seller shall
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deliver to Buyer copies of any other financial statements and other operational data regularly
prepared by Seller for its internal use.
Section 6.8

Additional Post-Closing Covenants

(a)
General. If at any time after the Closing any further action is necessarv or
desirable to carry out the purposes of this Agreement, each of the parties will take such further
action (including the execution and delivery of such further instruments and documents) as any
other party reasonably may request all at the sole cost and expense of the requesting party
(unless the requesting party is entitled to indemnification therefor under Article 10).
(b)
Transition. Seller shall not take any action that is designed or intended to
have the effect of discouraging any lessor, licensor, customer, supplier or other business
associate of Seller from maintaining the same business relationships with Buyer after the Closing
as it maintained with the Seller prior to the Closing. Seller will refer all customer inquiries
relating to the Business to the Buyer from and after the Closing.
(c)
Covenant Not to Compete. For a period of two years from and after the
Closing Date, neither Seller nor any of its Affiliates will engage directly or indirectly in the
Competing Business; provided, however, that no owner of less than one percent (1%) of the
outstanding stock of any publicly-traded corporation shall be deemed to engage solely by reason
thereof in the Business. If the final judgment of a court of competent jurisdiction declares that
any teims or provision of this Section 6.8(c) is invalid or unenforceable, the parties agree that the
court making the determination of invalidity or unenforceability shall have the power to reduce
the scope, duration or area of the term or provision, to delete specific words or phrases, or to
replace any invalid or unenforceable term or provision with a term or provision that is valid and
enforceable and that comes closest to expressing the intention of the invalid or enforceable term
or provision, and this Agreement shall be enforceable as so modified after the expiration of the
time within which the judgment may be appealed.
(d)
Timing of Post-closing Payments of Seller's Accounts Payable. Buyer
agrees that immediately following Closing it will make available an amount of 2500,000 to be
utilized by Messrs. Simonson and Leeson as officers of Buyer in their discretion, as to payment
of outstanding amounts to various accounts payable vendors whose liabilities were assumed by
Buyer. In addition, within 30 days following Closing, Buyer shall make available an additional
amount not to exceed $400,000 which shall be utilized to pay Springs Fabrication, a current
vendor to Seller.
(e)
Tooling and Design Charges. Parent has incurred and continues to incur
tooling and design charges relative to an institutional quality cardio product to be sold by Buyer
after Closing. Seller, Buyer and Parent agree that tooling charges incurred by Parent shall be
divided and allocated 50% each to Parent and Buyer and that such charges allocated to Buyer
shall be amortized according to GAAP on Buyer's financial statements. All of Parent's expenses
relative to design and fabrication of such product shall be paid by Parent through a period to end
at 60 days following Closing. .All of Parent's expenses (other than those for design and
fabrication) relative to such product including general and administrative expenses, shall be paid
by Parent through a period to end at 30 days following Closing After the end of the 60 and 30
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day periods identified above, all such expenses shall be incurred by Buyer as normal operating
business expenses.
(f)
Transfer Pricing. Following Closing, it is anticipated that Parent will
provide manufacturing services for a cardio product to Buyer. Seller, Parent and Buyer have
agreed that Parent has provided a transfer price quote to Buyer on Schedule 6.8(f), which pricing
quote shall be good for a period which is the lesser of: (i) six months following the date the
product is available to the field or (ii) nine months following Closing, unless changes are made
to the product quoted in which case a new quote will be given that will supercede the original
quote, and which quote is exclusive of any cost of warranty service which shall be borne entirely
by Buyer.
(g)
Product Liability. All claims for product liability on pre-Closing sales by
Seller that exceed Seller's insurance coverage for such claims shall be subject to the provisions
herein for Buyer's rights to indemnification and offset against Contingent Earnout Payments.
(h)
Patent/Trademark Procurement. Buyer shall have the exclusive right (but
not the obligation) to seek and obtain patent and trademark protection for the Intellectual
Property and any improvements thereto, both in the United States and in any foreign jurisdiction.
All decisions concerning the process of seeking and obtaining such patent and trademark
protection shall be within the sole and absolute discretion of Buyer, including but not limited to
decisions concerning those jurisdictions in which such protection shall be sought and the identity
of legal counsel and other professionals who will be retained to assist Buyer in seeking such
protection.
Buyer will use commercially reasonable efforts to prosecute and obtain
issuance of the pending U.S. and PCT Patent Applications and pending Trademark Applications
identified in Section 3.10 of this Agreement.
(i)
IP Litigation Matters. Simonson Partnership and Buyer will promptly
notify each other of any apparent infringement of Intellectual Property that comes to their
attention during the pendency of this Agreement. Buyer shall have the option, at its sole
discretion, cost and expense, to bring suit to enjoin such infringement and to recover damages
therefor.
In any action brought by Buyer pursuant to the foregoing paragraph,
Buyer shall select and control counsel for the prosecution of such suit. Simonson Partnership
shall (a) have the right to receive, from time to time, full and complete information from Buyer
concerning the status of such suit, and (b) cooperate fully with Buyer and provide whatever
assistance is reasonably requested by Buyer in connection with such suit, including the
preparation and signing of such documents.
If any action concerning ownership, validity or enforceability of
Intellectual Property is brought against Buyer, either as a declaratory judgment action or by way
of counterclaim, Simonson Partnership agrees to cooperate fully with Buyer and provide
whatever assistance is reasonably requested by Buyer in connection with such action, mcluding
the preparation and signing of documents.
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ARTICLE 7
CLOSING CONDITIONS
Section 7.1

Conditions to Obligations of Buyer

All obligations of Buyer at the Closing are subject, at Buyer's option, to the fulfillment or
waiver prior to or at the Closing of each of the following conditions:
(a)
Representations and Warranties. All representations and warranties of
Seller contained in this Agreement shall be true in all material respects at and as of the Closing
Date as though made at and as of that time.
03)
Covenants. Seller shall have fully performed and complied with in all
material respects all agreements and covenants required by this Agreement to be performed or
complied with by it prior to or at the Closing.
(c)
Consents. Each of the Required Consents shall have been obtained and
delivered to Buyer without the imposition of any condition that would have a material adverse
effect on the terms of any of the Assumed Contracts or Governmental Permits to which any
Required Consent relates, and each such Required Consent shall be in form and substance
reasonably satisfactory to Buyer and in full force and effect
(d)
Deliveries. Seller shall have made all the deliveries to Buyer set forth in
Section 8.2 and shall have made deliveries to Buyer of such other documents, certificates and
instruments and taken or caused to be taken such other actions reasonably requested by Buyer to
evidence compliance with the conditions set forth m this Section 7.1.
(e)
Legal Proceedings. No action or proceeding by or before any
Governmental Authority shall be pending that might reasonably be expected to restrain, prohibit
or invalidate the transactions contemplated by this Agreement or otherwise prohibit Buyer's
ownership or operation of all or any portion of the Business, other than an action or proceeding
instituted by either party to this Agreement or their respective Affiliates.
(f)
Judgment There shall not be in effect any Judgment that would prevent
Or make unlawful the Closing.
(g)
Material Adverse Changes. There shall not have occurred (or reasonably
be expected to occur) any event, change or development which has had or could reasonably
expected to have a Material Adverse Effect
(h)
Lender Approval. The Buyer shall have obtained lende* approval, on
terms and conditions satisfactory to it, for all of the financing it needs in order to consummate
the transaction contemplated hereby and to fund the working capital requirements of the acquired
Business after the Closing.
(i)
Pre-Closing Operations. Seller certifies that from September 1, 2000
through Closing, Seller did not, without the wntten-consent of Buyer (i) enter into or perform
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any transactions with affiliates, or into transactions other than on an arm's-length basis, (ii)
increase any compensation or benefit arrangement for any employes or officer, or (iii) pay any
dividends, purchase any stock, or make any other distributions to shareholders or other interested
parties.
Q)
Due Diligence. Buyer shall have completed, to its sole satisfaction, all
due diligence relating to pending litigation against Seller without discovery of any fact or
information that would cause Buyer, in its sole discretion, to determine not to proceed with the
transaction.
(k)
Intellectual Property Assignment Agreement. The form of an Intellectual
Property Assignment Agreement shall have been agreed to in form and substance reasonably
satisfactory to Buyer.
(I)
Schedules. Delivery of completed schedules to this Agreement that are
satisfactory to Buyer in its sole discretion.
Section 7.2

Conditions to Obligations of Seller

All obligations of Seller at the Closing are subject, at Seller's option, to the fulfillment
prior to or at the Closing of each of the following conditions:
(a)
Representations and Warranties. All representations and warranties of
Buyer contained in this Agreement shall be true in all material respects at and as of the Closing
Date as though made at and as of that time.
CD)
Covenants. Buyer shall have performed and complied with in all material
respects all agreements and covenants required by this Agreement to be performed or complied
witb by it prior to or at the Closing.
(c)
Deliveries. Buyer shall have made or stand willing to make all the
deliveries set forth in Section 8.3 and shall have made or stand willing to make deliveries to
Seller of such other documents, certificates and instruments and taken or stand willing to take
such other actions reasonably requested by Seller to evidence compliance with the conditions set
forth in this Section 7.2.
(d)
Legal Proceedings.
No action or proceeding by or before any
Governmental Authority shall be pending that might reasonably be expected to restrain, prohibit
or invalidate the transactions contemplated by this Agreement, other than an action or proceeding
instituted by either party to this Agreement or their respective Affiliates.
(e)
Judgment. There shall not be in effect any Judgment that would prevent
or make unlawful the Closing.
(f)
Intellectual Property Assignment Agreement. The form of an Intellectual
Property Assignment Agreement shall have been agreed to in form and substance reasonably
satisfactory to Seller.
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ARTICLE 8
CLOSING AND CLOSING DELIVERIES
Section 8 1

Closing

(a)
Closing Date Except as otherwise agreed to by Buyer and Seller, the
Closing shall take place at 11 00 a.m on Decemoer 19, 2000 if the conditions specified m
Sections 7 1 and 7 2 have been satisfieo on or before such date
(b)
Closing Place The Closmg shall be held at the offices of the Buyer, or
any other place that is agreed upon by Buyer and Seller
Section 8 2

Deliveries bv Seller

Prior to or at the Closing, Seller shall deliver to Buyer the following, m form and
substance reasonably satisfactory to Buyer and its counsel
(a)
Transfer Documents Duly executed bills of sale, assignments and other
transfer documents whicn shall be sufficient to vest good title to the Assets m the name of Buyer
free and clear of all Liens except for Permitted Liens
(b)

Consents

.An executed instrument evidencing all Consents received by

Seller
(c)
Certificate Concerning Represents ions and Covenants A certificate,
dated as of the Closing Date executea on behalf of Seller by an authorized officer, cemfymg
that, except as disclosed m such certificate, (1) all representations and warranties of Seller
contained in this Agreement are true m all material respects at and as of the Closmg Date as
though made at ana as of that time and (2j that Seller nas m all material respects performed ana
complied with all of its covenants and agreements set forth m this Agreement tc be performed
and complied with by it on or prior to the Closing
(d)
Governmental Permits Assumed Contracts Business Records Etc
Copies or, if available, originals of all Governmental Permits, Assumed Contraas, and all files
and records included in the Assets
(e)
Lien Searches Liem Tax, and judgment searches m each state and county
in wbch any of the Assets are located and releases and terminations of all Liens on the \ssets
that are not Permittee Liens
(f)
Tax Letter of Good Standing Tax Letter of Good Standing or similar
documents issued by the taxmg authonties in the state of Colorado cemfymg tha the Seller has
paid all Taxes that are due and payable as of a date as close as practicable to the C osing Date
(g)
Opinion of Seller's Counsel An opinion of Seller s legal counsel,
addressed to Buyer dated as of the Closmg Date, m form and substance reasonably acceptable to
Seller and Buyer
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(h)
Employment Agreements. Seller shall cause to be executed and delivered
to Buyer employment agreements m the form of Exhibit B attached hereto (which shail include
provisions concerning confidentiality and restrictions on competition) with Jeff Leesom Roy
Simonsom and such other key employees and on similar forms as shall be reasonably agreed
upon between Buyer and Seller prior to Closing.
(i)
Indemnity Escrow Agreement. Buyer, Seller and the Escrow Agent shall
have entered into the Indemnity Escrow Agreement, substantially in the form of Exhibit A
attached hereto (the "Indemnity Escrow AereetaeiLt:,)J and such Indemnity Escrow Agjeei^tivt
shall be in full force and effect.
0)
Releases. Evidence reasonably satisfactory to Buyer of the release of any
Liens (other than Permitted Liens) from the Assets transferred to Buyer at Closing.
(k)
Seller's Change of Name. Evidence reasonably satisfactory to Buyer that
Seller has changed its name such that the words "Ground Zero Design" are no longer part of the
name of Seller.
(1)
Intellectual Property Documents. The Simonson Partnership, Seller and
Escrow Agent as appropriate shall have each executed and caused to be delivered to Buyer (or
Escrow Agent as indicated) the following:
(i)

Security Agreement and Intellectual Property Escrow Agreement

(ii)

License Agreement (Escrow) (2 copies)

(in)

Termination of License Agreement

(iv)

Assignment of Patent Rights

(v)

Assignment of Trademark Rights

(m)
Voting Agreement Buyer, Seller and Parent shall have entered into the
Voting Agreement, substantially in the form of Exhibit C attached hereto (the "Voting
Agreement"), and such Voting Agreement shall be in full force and effect.
Section 8.3

Deliveries by Buyer

Prior to or at the Closing, Buyer shall deliver to Seller the following, in form and
substance reasonably satisfactory to Seller and its counsel:
(a)

Closing Payment. Tne Base Purchase Price, in the manner described in

Section 2.4(a).
(b)
Assumption Agreements. Appropriate assumption agreements pursuant to
which Buyer shall assume and undenake to perform those obligations and liabilities required to
be assumed by Buyer pursuant to Section 2.5.
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(c)
Certificate Concerning Representations and Covenants. A certificate,
dated as of the Closing Date, executed on behalf of Buyer by an authorized officer, certifying
that, except as disclosed in such certificate, (1) all representations and warranties of Buyer
contained in this .Agreement are true in all material respects at and as of the Closing Date as
though made at and as of that time, and (2) that Buyer has in all material respeczs performed and
complied with all of its covenants and agreements set forth in this Agreement to be performed
and complied with at or prior to the Closing.
(d)
Indemnity Escrow Agreement. Buyer, Seller 2nd the Escrow Agent shall
have entered into the Indemnity Escrow Agreement and such Indemnity Escrow Agreement shall
be in full force and effect.
(e)
Employment Agreements. Buyer shall cause to be executed and delivered
to Seller employment agreements in the form of Exhibit B attached hereto (which shall mclude
provisions concerning confidentiality and restrictions on competition) with Jeff Leeson, Roy
Simonson, and such other key employees and on similar forms as shall be reasonably agreed
upon between Buyer and Seller prior to Closing.
(f)
Intellectual Property Documents. Tne Buyer and Escrow Agent shall have
executed and caused to be delivered to Seller (or Escrow Agent as indicated) the following:
(i)

Security Agreement and Intellectual Property Escrow Agreement

(il)

License Agreement (Escrow) (2 copies)

(iii)

Assignment of Patent Rights as Remedy for Default (Escrow)

(g)
Voting Agreement. Buyer, Seller and Parent shall have entered into the
Voting Agreement^ substantially in the form of Exhibit C attached hereto (the "Voting
Agreement"), and Such Voting Agreement shall be in full force and effect
(h)
Corporate Resolution. Buyer shall have caused its directors and sole
shareholder to execute that unanimous consent in lieu of a special meeting m the form of
Exhibit D attached hereto (the "Resolution*'), and such Resolution shall be in full force and
effect
ARTICLE 9
TERMINATION
Section 5J

Termination by Agistment

This Agreement may be terminated at any time prior to the Closing by a written
agreement between. Buyer and Seller.
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Section 9.2

Termination bv Seller

This Agreement may be terminated by Seller prior to the Closing, by delivering written
notice to Buyer of its election to terminate this Agreement, under any of the following
circumstances (unless any of such circumstances occurred as a result of the failure of Seller to
act in good faith or as a result of any breach by Seller of its representations, warranties,
covenants or agreements in this Agreement):
(a)
If there shall be any law that makes consummation of the transactions
contemplated by this Agreement illegal or otherwise prohibited or if any court of competent
jurisdiction or other Governmental Authority shall have issued an order, decree or ruling or taken
any other action permanently restraining, enjoining or otherwise prohibiting the consummation
of the transactions contemplated by this Agreement, and such order, decree, ruling or other
action shall not be subject to appeal or shall have become final and unappealable;
(b)
If on the date on which the Closing is required to take place pursuant to
Section 8.1(a) any of the conditions precedent to the obligations of Seller set forth in this
Agreement has not been satisfied or waived in writing by Seller; or
(c)
Section 9.3

If the Closing shall not have occurred on or before December 19, 2000.
Termination by Buyer

This Agreement may be terminated by Buyer prior to the Closing, by delivering written
notice to Seller of its election to terminate this Agreement, under any of the following
circumstances:
(a)
If there shall be any law that makes consummation of the transactions
contemplated by this Agreement illegal or otherwise prohibited or if any court of competent
jurisdiction or other Governmental Authority shall have issued an order, decree or ruling or taken
any other action permanently restraining, enjoining or otherwise prohibiting the consummation
of the transactions contemplated by this Agreement and such order, decree, ruling or other
action shall not be subject to appeal or shall have become final and unappealable;
(b)
If on the date on which the Closing is required to take place pursuant to
Section 8.1(a) any of the conditions precedent to the obligations of Buyer set forth m this
Agreement has not been satisfied or waived in writing by Buyer; or
(c)
Section 9.4

If the Closing shall not have occurred on or before December 19, 2000.
Rights on Termination

Upon termination of this Agreement pursuant to this Article 9,
(a)
The transactions contemplated by this Agreement shall be terminated and
abandoned without further action by Buyer or Seller.
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(b)
Each party shall return to the other party all documents and other material
received from the other party and relating to the transactions contemplated by this Agreement,
whether received from the other parry before or after the execution of this Agreement
(c)
All confidential information received by either party to this Agreement
with respect to the business of the other party or any of its Affiliates shall be treated in
accordance with Section 6.3.
(d)

The provisions of Section 6.3 shall continue in effect

(e)
Neither party to this Agreement shall have any further obligation or
liability to the other party, except as provided in this Section 9.4.
(f)
Notwithstanding anything to the contrary contained in this Section 9.4,
nothing herein shall relieve either parry for liability for any breach of this Agreement.
Section 9.5

Specific Performance

The parties recognize that if Seller breaches this Agreement prior to Closing and refuses
to perform under the provisions of this Agreement monetary damages would not be adequate to
compensate Buyer for its injury. Therefore, in lieu of exercising any right to terminate this
Agreement pursuant to Section 9.3, Buyer shall be entitled to obtain, as its exclusive remedy for
any damages suffered by Buyer by reason of Seller's breach of this Agreement prior to Closing,
specific performance of the terms of this Agreement if any action for specific performance is
brought by Buyer in accordance with this Section 9.5 to enforce this Agreement, Seller shall
waive the defense that there is an adequate remedy at law
ARTICLE 10
SURVIVAL OF REPRESENTATIONS AND WARRANTIES; INDEMNIFICATION
Section 10.1 Survival of Representations and Warranties
Subject to the limitations contained in this Article 10, all representations, warranties,
covenants and agreements contained herein or made in writing by any party in connection
herewith shall survive the execution and delivery of this Agreement and the consummation of the
transactions contemplated hereby, regardless of any investigation made by any party or on its
behalf, the knowledge of any such party's officers, directors, partners, members, employees or
agents, or the acceptance of any certificate or opinion.
Section 10.2 Indemnification of Buyer by Seller
(a)
Obligation. Seller agrees to indemnify the Buyer and each of its officers,
directors, stockholders, employees, agents, members, representatives, affiliates, successors and
assigns (collectively, the "Buyer Parties") and hold each of them harmless from and against and
pay on behalf of or reimburse such Buyer Parties in respect of the entirety of any Losses which
the Buyer Parties may suffer, sustain or become subject to, up to a cumulative maximum amount
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of S2.400,000 (during the one-year period following Closing) and thereafter up to a cumulative
maximum amount of 52,000,000, as a result of. arising out of, relating to or in connection with:
(i)
subject to Section 10.2(b) below, the breach of any representation
or warranty made by the Seller in .Article 5 of this Agreement or in any certificate delivered with
respect thereto by the Seller;
(ii)
the breach of any representation, warranty (other than
representations or warranties set forth in .Articles 3), covenant or agreement made by the Seller
contained in this Agreement or any of the other agreements contemplated hereby, any Exhibit or
Schedule hereto or thereto or any certificate delivered by the Seller to the Buyer with respect
thereto;
(iii) any claims of any brokers or finders claiming by, through or under
the Seller with respect to the transactions contemplated hereby;
(iv)
any liabiiiry of the Seller for Taxes attributable to taxable periods
(or portions thereof) ending on or prior to the Closing Date;
(v)

any Liability of the Seller not assumed by Buyer; and

(vi)
any facts, events, circumstances, conditions or status arising or
existing prior to the Closing (including, without limitation, any release or disposal of hazardous
substances, wastes, pollutants or contaminants) and relating to the Seller, provided that for
purposes of this clause (vi), "Seller" shall be deemed to include any predecessors to the Seller
and any Person with respect to which the Seller is a successor-in-interest, including, without
limitation, by operation of law, merger, liquidation, consolidation, assignment, assumption or
otherwise.
In the event Buyer seeks or obtains a judgment against Seller
indemnification provided herein. Buyer agrees that it will not execute (nor
pre- or post-judgment rights or claims) against Seller's right to receive
payments; provided, however, that the foregoing provisions shall not limit
as set forth in Section 2.6(c).

with respect to the
otherwise assert any
Contingent Eamout
Buyer's offset rights

(b)
Survival Date. The Seller will not be liable with respect to any claim for
the breach or inaccuracy of any representation or warranty pursuant to Section 10.2(a)(1) unless
written notice of a claim thereof is delivered to the Seller prior to the Survival Date. For
purposes of this Agreement, the term "Survival Date" shall mean August 31, 2004. The Parties
agree that so long as written notice is given on or prior to the Survival Date with respect to such
claim, the representations and warranties with respect to such breach shall continue to survive
until such matter is resolved, and the Seller shall be required to indemnify the Buyer Parties for
all Losses which the Buyer Parties may incur in respect of the matters which are the subject of
such claim, regardless of when incurred.
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Section 10.3 Indemnification of Seller by Buyer and Parent
(a)
Parent and Buyer jointly and severally agree to indemnify and hold Seller and
each of Seller's officers, directors, stockholders, employees, agents, members, representatives
affiliates, successors and assigns (collectively, the "Seller Parties") and hold each of them
harmless from and against and pay on behalf of or reimburse such Seller Parties in respect of the
entirety of any losses which the Seller Parties may suffer, sustain or become subject to, as the
result of, arising out of, relating to or in connection with (i) the breach by the Parent or Buyer of
any representation, warranty, covenant or agreement made by the Parent or Buyer contained in
this Agreement or any of the other agreements contemplated hereby or any certificate delivered
by the Parent or Buyer with respect thereto, (ii) any claims of any brokers or finders claiming by,
through or under the Parent or Buyer, (iii) any Assumed Liabilities, Assumed Contracts, and
Taxes payable with respect to operations of the Business after the Closing, or (iv) the operation
of the business by the Buyer after the Closing, provided, however, that the Seller shall remain
responsible for all actions taken prior to Closing with respect to work-in-progress which is
completed by the Seller after the Closing.
03)
Survival Date. The Buyer will not be liable with respect to any claim for the
breach or inaccuracy of any representation or warranty pursuant to Section 10.2(a)(1) unless
written notice of a claim thereof is delivered to the Buyer prior to the Survival Date. For
purposes of this Agreement the term "Survival Date" shall mean August 31, 2004. The Parties
agree that so long as written notice is given on or prior to the Survival Date with respect to such
claim, the representations and warranties with respect to such breach shall continue to survive
until such matter is resolved, and the Buyer shall be required to indemnify the Seller Parties for
all Losses which the Seller Parties may incur in respect of the matters which are the subject of
such claim, regardless of when incurred.
Section 10.4 Defense of Claims
If a party hereto seeks indemnification under this Article 10, such party (the "Indemnified
Party") shall give written notice to the other party (the "Indemnifying Party") after receiving
written notice of any action, lawsuit, proceeding, investigation or other claim against it (if by a
third party) or discovering the liability, obligation or facts giving rise to such claim for
indemnification, describing the claim, the amount thereof (if known and quantifiable), and the
basis thereof; provided that the failure to so notify the Indemnifying Party shall not relieve the
Indemnifying Party of its or his obligations hereunder except to the extent such failure shall have
prejudiced the Indemnifying Party. In that regard, if any action, lawsuit, proceeding,
investigation or other claim shall be brought or asserted by any third party which, if adversely
determined would entitle the Indemnified Party to indemnity pursuant to this Article 10. the
Indemnified Party shall promptly notify the Indemnifying Parry of the same in writing,
specifying in detail the basis of such claim and the facts pertaining thereto and the Indemnifying
Party shall be entitled to participate in the defense of such action, lawsuit, proceeding,
investigation or other claim giving rise to the Indemnified Party's claim for indemnification at its
expense, and at its option (subject to the limitations set forth below) shall be enutled to appoint
lead counsel of such defense with reputable counsel reasonably acceptable to the Indemnified

GZD00164

qu

Party; provided that as a condition precedent to the Indemnifying Parry's right to assume control
of such defense, it must first:
(a)
enter into an agreement with the Indemnified Party (in form and substance
reasonably satisfactory to the Indemnified Party) pursuant to which the Indemnifying Partv
agrees to be fully responsible for all Losses relating to such claims and that it will provide full
indemnification to the Indemnified Party for all Losses relating to such claim; and
(b)
furnish the Indemnified Party with reasonable evidence that the
Indemnifying Parry is and will be able to satisfy any such liability;
and. provided, further, that the Indemnifying Party shall not have the right to assume control of
such defense and shall pay the fees and expenses of counsel retained by the Indemnified Party, if
the claim which the Indemnifying Party seeks to assume control (i) seeks non-monetary relief,
(ii) involves criminal or quasi-criminal allegations, (iii) involves a claim to which die
Indemnified Party reasonably believes an adverse determination would be detrimental to or
injure the Indemnified Party's reputation or future busmess prospects, or (iv) involves a claim
which, upon petition by the Indemnified Party, the appropriate court rules that the Indemnifying
Party failed oris failing to vigorously prosecute or defend.
If the Indemnifying Party is permitted to assume and control the defense and elects to do
so, the Indemnified Party shall have the right to employ counsel separate from counsel employed
by the Indemnifying Party in any such action and to participate in the defense thereof, but the
fees and expenses of such counsel employed by the Indemnified Party shall be at the expense of
the Indemnified Party unless (i) the employment thereof has been specifically authorized by the
Indemnifying Party in writing, or (ii) the Indemnified Party has been advised by legal counsel
that a reasonable likelihood exists of a conflict of interest between the Indemnifying Party and
the Indemnified Party.
If the Indemnifying Parry shall control the defense of any such claim, the Indemnifying
Party shall obtain the prior written consent of the Indemnified Party (which shall not be
unreasonably withheld) before entering into any settlement of a claim or ceasing to defend such
claim, if (i) pursuant to or as a result of such settlement or cessation, injunction or other equitable
relief will be imposed against the Indemnified Party, (ii) if such settlement does not expressly
unconditionally release the Indemnified Party from all liabilities and obligations with respect to
such claim, without prejudice or (iii) such settlement would have an adverse impact on the
liability of the Seller for Taxes for any taxable period (or portion thereof) beginning after the
Closing Date.
Section 10.5 Payments
Any indemnification pursuant to this .Article 10 shall be effected by wire transfer of
immediately available funds to an account designated by the Seller or the Buyer, as the case may
be, within three days after the determination thereof Any such indemnification payments shall
include interest at the lesser of (i) eight percent (8%) and (ii) the maximum rate permitted by
applicable usury laws, from the date any such Loss is suffered or sustained to the date of
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payment Interest on such unpaid amount shall be compounded monthly, computed on the basis
of a 365-day year and shall be payable on demand.
Section 10.6

Disbursement of Indemnity Escrow Deposit

The Indemnity Escrow Deposit shall be held by the Escrow Agent until the first
anniversary of Closing (the "Indemnity Escrow Penod',). Upon expiration of the Indemnity
Escrow Period, the Escrow Agent shall be obligated to disburse to the Seller, as directed by the
Seller, the Indemnity Escrow Deposit less (i) any amounts previously disbursed to Buyer in
payment of Losses indemnified under this Article 10, and (ii) any amounts with respect to which
Buyer or any other Buyer Party has made a claim for disbursement under this Article 10, which
amounts shall continue to be subject to the Indemnity Escrow Agreement in accordance with its
terms.
ARTICLE 11
MISCELLANEOUS
Section 11.1

Fees and Expenses

All filing fees, transfer taxes, sales taxes, document stamps or other charges levied by any
Governmental Authority in connection with the transactions contemplated by this Agreement
shall be paid by Seller. Except as otherwise provided in this Agreement, each pany shall pay its
own expenses incurred in connection with the authorization, preparation, execution and
performance of this Agreement, including all fees and expenses of counsel, accountants, agents,
and representatives.
Section 11.2 Notices
All notices, demands and requests required or permitted to be given under the provisions
of this Agreement shall be (a) in writing, (b) delivered by personal delivery, sent by commercial
delivery service or registered or cenified mail, return receipt requested, or transmitted by
facsimile, (c) deemed to have been given on the date of receipt, and (d) addressed as follows:
If to Seller:

Ground Zero Design. LLC
2845 Janitell Road
Colorado Springs. Colorado 80906
Attention: JeifLeeson
President and Chief Operating Officer
Facsimile: 719-955-1100

With a copy to:

Thomas M. James
James & Cipolerti, LLP
90 South Cascade Avenue. Suite 1400
Colorado Springs, Co 80903
Facsimile: 719-633-6310
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If to Buyer:

Ground Zero Design Corporation
c/o Icon Health and Fitness. Inc.
1500 South 1000 West
Logan, Utah 84321
Attention: Brad Beamson
Chief Legal Officer
Facsimile: 435-750-3679

With a copy to*

Kruse, Landa & Maycock, L.L.C.
Eighth Floor, Bank One Tower
50 West Broadway (300 South)
Salt Lake City, Utah 84101-2034
Attention: Lyndon L. Ricks, Esq.
Facsimile: 801-531-7091

or to any other or additional persons and addresses as the parties may from time to time
designate in a writing delivered in accordance with this Section 11.2.
Section 11 3 Assignments: Benefit and Binding Effect
This Agreement may not be assigned, by operation of law or otherwise, by any party
hereto without the prior written consent of the other parties and any purported assignment made
without the consent of the other parties shall be void except that Buyer may (without obtaining
any consent) assign its rights, interests or obligauons under this Agreement, in whole or in part,
to any direct or indirect subsidiary Subject to the foregoing, all of the terms and provisions of
this Agreement shall be binding upon and inure to the benefit of and be enforceable by the
successors and assigns of the Seller and Buyer.
Section 11.4 Further Assurances
The parties shall take any actions and execute any other documents that may be necessary or
desirable to the implementation and consummation of this Agreement, including, in the case of
Seller, any additional bills of sale or other transfer documents that, in the reasonable opimon of
Buyer, may be necessary to ensure, complete and evidence the full and effective transfer of the
Assets to Buyer pursuant to this Agreement
Section 11.5

GOVERNING LAW

TfflS AGREEMENT SHALL BE GOVERNED, CONSTRUED. AND ENFORCED IN
ACCORDANCE WITH THE LAWS OF THE STATE OF UTAH (WITHOUT REGARD TO
THE CHOICE OF LAW PROVISIONS THEREOF
Section 11.6 Headings
The headings in this Agreement are included for ease ofieference only and shall not
control or affect the meaning or construction of the provisions of tins Agreement.
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Section 11.7 Business Dav
If the last day permitted for the giving of any notice or the performance of any act
required or permitted under this Agreement falls on a day which is not a Business Day, the time
for the giving of such notice or the performance of such act will be extended to the next
succeeding Business Day.
Section 11.8 Entire Agreement
This Agreement, the Schedules and Exhibits to this Agreement, and all instruments,
certificates and other documents to be delivered by the parties pursuant to this Agreement,
collectively, represent the entire understanding and agreement between Buyer and Seller with
respect to the subject matter hereof. This Agreement supersedes all prior negotiations between
the parties and cannot be amended, supplemented or changed, except by an agreement in writing
that makes specific reference to this Agreement and which is signed by the parry against which
enforcement of any such amendment, supplement or modification is sought
Section 11.9 Waiver of Compliance; Consents
Except as otherwise provided in this Agreement any failure of either of the parties to
comply with any obligation, representation, warranty, covenant, agreement or condition herein
may be waived by the party entitled to the benefits thereof only by a written instrument signed
by the party granting such waiver. No failure or delay on the part of either Buyer or Seller in
exercising any right power or privilege hereunder will operate as a waiver thereof, nor will any
waiver on the part of either buyer or Seller of any right power or privilege hereunder operate as
a waiver of any other right, power or privilege hereunder and any such waiver or failure to insist
upon strict compliance with such obligation, representation, warranry, covenant, agreement or
condition shall not operate as a waiver of. or estoppel with respect to, any subsequent or other
failure. Whenever this Agreement requires or permits consent by or on behalf of any party to
this Agreement, such consent shall be given in writing in a manner consistent with the
requirements for a waiver of compliance as set forth in this Section 11.9.
Section 11.10 Severability
If any provision of this A.greement or the application thereof to any Person or
circumstance is determined by a court of competent jurisdiction to be invalid, void or
unenforceable, the remaining provisions hereof, or the application of such provision to Persons
or circumstances other than those as to which it has been held invalid or unenforceable, shall
remain in full force and effect and shall in no way be affected, impaired or invalidated thereby.
If the economic or legal substance of the transactions contemplated hereby is affected in any
manner adverse to any party as a result thereof, the parties shall negotiate in good faith in an
effort to agree upon a suitable and equitable substitute provision to effect the original intent of
the parties.
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Sectionll.il Exhibits and Schedules: Disclosure
All Exhibits and Schedules attached hereto are hereby incorporated in and made a part of
this Agreement as if set forth in full herein. Capitalized terms used in the Schedules hereto but
not otherwise defined therein shall have the respective meanings assigned to such terms in this
Agreement. Disclosure of any item in any section of or on any Schedule to this .Agreement shall
not constitute disclosure of such item in any other section of or on any other Schedule to this
Agreement, whether or not the existence of the item or its contents should be or is relevant to any
other section of or Schedule to this Agreement, unless an explicit cross-reference thereto appears
in such other section or Schedule.
Section 11.12 Parties in Interest
This Agreement is binding upon and is for the benefit of the parties hereto and their
respective successors and permitted assigns. This Agreement is not made for the benefit of any
Person not a party hereto, and no Person other than the parties hereto or their respective
successors and permitted assigns will acquire or have any benefit, right, remedy or claim under
or by reason of this Agreement.
Section 11.13 Counterparts
This Agreement may be executed in any number of counterparts by original or facsimile
signature, each of which shall be deemed to be an original, but all of which together shall
constitute one and the same instrument.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties have duiv executed this Asset Purchase
Agreement as of the day and year first above wntten.
Seller
GROUND ZERO DESIGN, LLC
By
l Vo*.
NameM^^of.,Title:
in—m-rr
Buyer
GROUND ZERO DESIGN CORPORATION

dhnyli'

By_
Name- S'T'F&ZHC 7t m(hO
Title*N K ^ ^ T ^ C S C 1 4 - '
Parent*
ICON HEALTH AND FITNESS, INC

L£. A

Bv

lion .iitl Pimhrbe -urcsmcnt lor Ground Zuru Design dix

Name.

<h F T ? ;i.&rJL.

Title

rf~,

----
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Tab 2

INDEMNITY ESCROW AGREEMENT
THIS INDEMNITY ESCROW AGREEMENT (this "Agreement") is dated as of
December 19, 2000, by and among Ground Zero Design, LLC, a Colorado limited liability
company ("Seller'), and Ground Zero Design Corporation, a Utah corporation ("Buyer"), and
Wells Fargo Bank West, N.A. ("Escrow Agent").
WHEREAS, Buyer, Seller and Icon Health and Fitness, Inc., a Delaware
corporation (the "Parent"), have entered into an Asset Purchase Agreement dated as of
December 19, 2000 (the "Purchase Agreement");
WHEREAS, pursuant to the Purchase Agreement, Buyer is required to deposit
with the Escrow Agent the sum of $400,000 (the "Escrow Amount") to be held and disbursed by
the Escrow Agent in accordance with this Agreement;
NOW, THEREFORE, in consideration of the foregoing premises and the
representations, warranties and agreements contained herein, the parties hereto agree as follows:
1.
Terms Defined in Purchase Agreement. Capitalized terms used but not otherwise
defined herein shall have the respective meanings given them in the Purchase Agreement.
2.
Appointment and Agreement of Escrow Agent. Buyer and Seller hereby appoint
the Escrow Agent to serve as, and the Escrow Agent hereby agrees to act as. escrow agent upon
the terms and conditions of this Agreement.
3.
Initial Deposit of the Escrow Amount. Pursuant to Section 2.4 of the Purchase
Agreement, Buyer will deposit with the Escrow Agent on the date hereof the Escrow Amount
pursuant to the wire instructions attached hereto as Schedule A, and the Escrow Agent hereby
will acknowledge receipt thereof in writing. The Escrow Agent shall hold the Escrow Amount
and all interest and other amounts earned thereon (the "Escrow Fund") in escrow to be disbursed
as provided in Section 5 of this Agreement.
4.
Purpose of the Escrow Fund. The Escrow Fund will be held by the Escrow Agent
to pay indemnification claims of Buyer Parties.
5.

Disposition of the Escrow Fund.

(a)
Disposition. The Escrow Agent shall hold the Escrow Fund under this
Agreement and shall make no drawing thereunder except as specified in this Agreement. The
Escrow Agent's duties are only as specified in this Agreement. The Escrow Agent is not a party
to the Purchase Agreement and has no duties or obligations under the Purchase Agreement. The
Purchase Agreement is referenced herein as a governing instrument between the Buyer and
Seller.
(b)

Payment of Indemnification Claims.

(i)
The procedure set forth in this Section 5(b) shall govern the
application of the Escrow Fund to satisfy any claims by Buyer Parties which may be brought
EXHIBIT
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pursuant to Article 10 of the Purchase Agreement, The basis for claims to indemnification, and
any limitations thereon, shall be governed by the Purchase Agreement, which shall be controlling
between Buyer and Seller for all purposes of this Escrow Agreement and shall be applicable
between Buyer and Seller to the extent inconsistent with any provisions hereof.
(ii)
If, at any time on or prior to the termination of this Agreement
Buyer delivers to the Escrow Agent and Seller a notice of Buyer (or Buyer Party), executed by
an authorized officer of Buyer (or Buyer Party), substantially in the form attached hereto as
Exhibit A (a "Buyer's Certificate"), which (i) states that Buyer or any other Buyer Party is
entitled to indemnification under Article 10 of the Purchase Agreement (an "Indemnification
Item"); (ii) states the aggregate amount of such Indemnification Item; and (iii) specifies in
reasonable detail the nature and amount of each individual Indemnification Item, the Escrow
Agent shall, promptly upon receipt of such Buyer's Certificate, deliver a copy of such Buyer's
Certificate to Seller by facsimile at facsimile number 719-955-1100. The facsimile confirmation
indicating completed transmission shall be deemed as delivery of Buyer's Certificate.
(iii)
If Seller shall object to any amount claimed in connection with any
Indemnification Item specified in any Buyer's Certificate, Seller shall, within 10 business days
after delivery by the Escrow Agent to Seller of such Buyer's Certificate, deliver to the Escrow
Agent and Buyer a certificate of Seller, executed by an authorized officer of Seller, substantially
in the form attached hereto as Exhibit B (a "Seller's Certificate"), (i) specifying in reasonable
detail each such amount to which Seller objects and (ii) specifying in reasonable detail the nature
and basis for each such objection; provided, that any failure to specify the basis for any such
objection in reasonable detail shall not be deemed an acknowledgment of the correctness of the
amount claimed. Promptly upon receipt of a Seller's Certificate, the Escrow Agent shall deliver
a copy of such Seller's Certificate to Buyer by facsimile at facsimile number 435-750-3679. The
facsimile confirmation indicating completed transmission shall be deemed as delivery of Seller's
Certificate. As used herein, "business days" means any Monday through Friday on which banks
in Colorado Springs, Colorado or Logan, Utah do business with the public. If the Escrow Agent
shall not have received a Seller's Certificate objecting to the amount claimed with respect to an
Indemnification Item within 10 business days after delivery to Seller of a Buyer's Certificate
specifying such Indemnification Item, Seller shall be deemed to have acknowledged the
correctness of the amount claimed on such Buyer's Certificate with respect to such
Indemnification Item, and the Escrow Agent shall promptly thereafter transfer to the Buyer, by
wire transfer of immediately available funds, pursuant to the instructions attached hereto as
Schedule A, from the Escrow Fund an amount in cash equal to the amount claimed in the
Buyer's Certificate with respect to such Indemnification Item.
(iv)
If the Escrow Agent receives, within 10 business days after
delivery to Seller of a Buyer's Certificate, a Seller's Certificate objecting to the amount claimed
with respect to any Indemnification Item specified in such Buyer's Certificate, the amount so
objected to shall be held by the Escrow Agent and shall not be released from the Escrow Fund
except in accordance with either (i) written instructions executed by an authorized officer of the
Buyer and an authorized officer of Seller, or (ii) a final nonappealable judgment of a court
having jurisdiction over the matters relating to the claim by Buyer for indemnification, in which
case of clause (i) or (ii), the Escrow Agent shall transfer to Buyer, within three business days
after the receipt by the Escrow Agent of such written instructions or a copy of such court
4588 12-12/19/2000
Icon\GroundZero\FmalDocsMndemnirvEscrow Agreement

-2-

WF 000112

judgment or arbitrator award, as the case may be, by wire transfer in immediately available
funds, pursuant to the instructions attached hereto as Schedule A, from the Escrow Fund an
amount in cash equal to the portion of such amount set forth in such written instructions or in
such judgment, as the case may be.
(c)
On the first business day following the first anniversary of the Closing
Date (December 20, 2001), the Escrow Agent shall transfer to Seller from the Escrow Fund, by
wire transfer in immediately available funds, pursuant to the instructions attached hereto as
Schedule A, all remaining amounts in the Escrow Fund less the aggregate of all amounts claimed
in all Buyer's Certificates delivered to the Escrow Agent prior to such date (to the extent such
claims have not been resolved on or prior to such date).
(d)
Notwithstanding any other provision of this Agreement to the contrary, if
at any time prior to the termination of the Escrow Fund the Escrow Agent receives a final
nonappealable judgment of a court of competent jurisdiction, or written instructions executed by
an authorized officer of Buyer and an authorized officer of Seller, the Escrow Agent shall
comply with such judgment, award or instruction and pay from the Escrow Fund, as instructed,
to Buyer or to Seller, the amount of cash so instructed.
(e)
Once all claims in all Buyer's Certificates have been resolved (either by
agreement of Buyer and Seller or by a final nonappealable court judgment) and all applicable
payments paid to Buyer, the Escrow Agent shall transfer to Seller from the Escrow Fund, by wire
transfer in immediately available funds, all remaining amounts in the Escrow Fund.
6.
Investment of the Escrow Fund. The Escrow Agent agrees that it shall invest the
Escrow Fund in U.S. Government securities (but with maturities of not more than one year) or a
money market fund that invests exclusively in U.S. Government securities only, with the
exception of certain money market instruments jointly authorized by Buyer and Seller through
the execution of a money market authorization form, unless otherwise instructed in writing by
Buyer and Seller. All investments made with the Escrow Fund and all proceeds thereof shall
become part of the Escrow Fund for all purposes hereof
7.

Escrow Agent.

(a)
Except in accordance with Section 5 or Section 6 hereof or this Section 7,
the Escrow Agent shall not sell, transfer or otherwise dispose of in any manner all or any portion
of the Escrow Fund.
(b)
The duties and obligations of the Escrow Agent shall be determined solely
by this Agreement, and the Escrow Agent shall not be liable except for the performance of such
duties and obligations as are specifically set forth in this Agreement.
(c)
In the performance of its duties hereunder, the Escrow Agent shall be
entitled to rely upon any document, instrument or signature believed by it in good faith to be
genuine and signed by any party hereto or an authorized officer or agent thereof, and shall not be
required to investigate the truth or accuracy of any statement contained in any such document or
instrument. The Escrow Agent may assume that any person purporting to give any notice in
accordance with the provisions of this Agreement has been duly authorized to do so.
4588 12-12/19/2000
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(d)
The Escrow Agent shall not be liable for any error of judgment, or any
action taken, suffered or omitted to be taken, hereunder except: in the case of its gross negligence,
bad faith or willful misconduct The Escrow Agent may consult with counsel of its own choice
and shall have full and complete authorization and protection for any action taken or suffered by
it hereunder in good faith and in accordance with the opinion of such counsel.
(e)
The Escrow Agent shall have no duty as to the collection or protection of
either of the Escrow Fund or income thereon, nor as to the preservation of any rights pertaining
thereto, beyond the safe custody of any such funds actually in its possession.
(f)
As compensation for its services to be rendered under this Agreement, for
each year or any portion thereof, the Escrow Agent shall receive a fee in the amounl of SI ,500 in
advance per year and shall be reimbursed upon request for ail expenses, disbursements and
advances, including reasonable fees of outside counsel, if any, incurred or made by it in
connection with the preparation of this Agreement and the carrying out of its duties under this
Agreement All such fees and expenses shall be borne one-half by Seller and one-half by Buyer.
(g)
The Escrow Agent shall be reimbursed, indemnified and held harmless
against any loss, liability or expense, including, without limitation, reasonable attorneys' fees.
incurred without gross negligence, bad faith or willful misconduct on the part of the Escrow
Agent arising out of, or in connection with the acceptance of, or the performance of, its duties
and obligations under this Agreement. Buyer and Seller agree, as between themselves only, that
all obligations of Buyer and Seller under this Section 7(g) shall be borne one-half by Buyer and
one-half by Seller.
(h)
The Escrow Agent may at any time resign by giving twenty business days'
prior written notice of resignation to Seller and Buyer. Seller and Buyer may at any time jointly
remove the Escrow Agent by giving ten business days' written notice signed by both of them to
the Escrow Agent. If the Escrow Agent shall resign or be removed, a successor Escrow Agent,
which shall be mutually satisfactory to Buyer and Seller, shall be appoinled by written
instrument executed by Seller and Buyer and delivered to the Escrow Agent and to such
successor Escrow Agent and, thereupon, the resignation or removal of the predecessor Escrow
Agent shall become effective and such successor Escrow Agent, without any further act, deed or
conveyance, shall become vested with all right, title and interest to all cash and property held
hereunder of such predecessor Escrow Agent, and such predecessor Escrow Agent shall, on the
written request of Seller, Buyer or the successor Escrow Agent, execute and deliver to such
successor Escrow Agent all the right, title and interest hereunder in and to the Escrow Fund of
such predecessor Escrow Agent and all other rights hereunder of such predecessor Escrow
Agent. If no successor Escrow Agent shall have been appointed within twenty business days of
a notice of resignation by the Escrow Agent, the Escrow Agent's sole responsibility shall
thereafter be to hold the Escrow Fund until the earlier of its receipt of designation of a successor
Escrow Agent or a joint written instruction by Seller and Buyer.
8.
Termination. This Agreement shall terminate (a) on the date on which there are
no funds remaining in the Escrow Fund or (b) by mutual consent signed by all parties.
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9.
Amendment and Modification. This Agreement may be amended, modified or
supplemented only by written agreement of Seller, Buyer and the Escrow Agent.
10.
Waiver of Compliance: Consents. Except as otherwise provided in this
Agreement, any failure of any of the parties to comply with any obligation, representation,
warranty, covenant, agreement or condition herein may be waived by the party entitled to the
benefits thereof only by a written instrument signed by the party granting such waiver, but such
waiver or failure to insist upon strict compliance with such obligation, representation, warranty,
covenant, agreement or condition shall not operate as a waiver of, or estoppel with respect to,
any subsequent or other failure. Whenever this Agreement requires or permits consent by or on
behalf of any party hereto, such consent shall be given in writing in a manner consistent with the
requirements for a waiver of compliance as set forth in this Section 10.
11.
Notices. All notices and other communications required or permitted hereunder
shall be in writing and shall be sent by facsimile, or by reputable overnight delivery service,
postage prepaid, or otherwise delivered by hand or by messenger, addressed as follows:
If to Seller:

Ground Zero Design, LLC
2845 Janitell Road
Colorado Springs, Colorado 80906
Attention: Jeff Leeson
President and Chief Executive Officer
Facsimile: 719-955-1100

with a copy to:

Thomas M. James
James & Cipoletti, LLP
90 S. Cascade Avenue, Suite 1140
Colorado Springs, Co 80903
Facsimile: 719-633-6310

If to Buyer:

Ground Zero Design Corporation
c/o Icon Heath and Fitness, Inc.
1500 South 1000 West
Logan, Utah 84321
Attention: Brad Bearnson
Chief Legal Officer
Facsimile: 435-750-3679

with a copy to:

Kruse, Landa & Maycock, L L.C.
Eighth Floor, Bank One Tower
50 West Broadway (300 South)
Salt Lake City, Utah 84101-2034
Attention: Lyndon L. Ricks, Esq.
Facsimile: 801-531-7091
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If to Escrow Agent:

Wells Fargo Bank West, N.A.
1740 Broadway
MAC #C7301-024
Denver, CO 80274
Attention: David Rinehart, Trust Officer
Facsimile: 303-863-5645

Notice shall be deemed to be given on the date on which such notice is sent, if sent by facsimile
or by hand or messenger, or the next business day if such notice is sent by overnight delivery
service. Any party hereto may change its address specified for notices herein by designating a
new address by notice in accordance with this Section 11, provided that such a notice shall be
deemed to be given upon receipt.
12.
Assignment. This Agreement and all of the provisions hereof shall be binding
upon and inure to the benefit of the parties hereto and their respective successors amd permitted
assigns, but neither this Agreement nor any of the rights, interests or obligations hereunder shall
be assigned by any party hereto without the prior written consent of the other parties, nor is this
Agreement intended to confer upon any other person except the parties hereto any rights or
remedies hereunder. Notwithstanding the foregoing, Buyer shall be entitled to assign its rights
and interest under this Agreement to any affiliate of Buyer, provided that Buyer shall not be
released from its obligations hereunder.
13.
Governing Law. This Agreement shall be governed by the laws of the State of
Colorado (but not the laws pertaining to choice of law) as to all matters, including but not limited
to matters of validity, construction, effect, performance and remedies.
14.
Counterparts. This Agreement may be executed in one or more counterparts, each
of which shall be deemed an original, but all of which together shall constitute one and the same
instrument.
15.
Interpretation. The article and section headings contained in this Agreement are
solely for the purpose of reference, are not part of the agreement of the parties and shall not in
any way affect the meaning or interpretation of this Agreement.
16.
Entire Agreement. This Agreement and the documents delivered pursuant to this
Agreement, together with the Purchase Agreement, embody the entire agreement and
understanding of the parties hereto in respect of the transactions contemplated by this
Agreement.
17.
Severability. If any provision of this Agreement or the application thereof to any
person or circumstance shall be invalid or unenforceable to any extent, the remainder of this
Agreement and the application of such provision to other persons or circumstances shall not be
affected thereby and shall be enforced to the greatest extent permitted by law.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed as of the date first written above by their respective officers thereunto duly authorized.
SELLER:

GROUND ZERO DESIGN, LLC
Bv:
Name:
Title:

ROY SIMONSON

JEFF LEESON

BUYER:

GROUND ZERO DESIGN CORPORATION

By:

A l / t l A r / v'y W
Name: T/\rz^NT- >*+*"-tSTitle: ~ 7 > - " C ^ f c ^ 7 "

ESCROW AGENT:

WELLS FARGO BANK WEST, N.A.

By:
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IN WITNESS WHEREOF, the panies hereto have caused this Agreement to be
executed as of the date f irs t written above by their respective officers thereunto duly authorized.
SELLER;

GROUND ZERO DESIGN, LLC
By:

^L.

Name:
KC , --».;.,<-,, ,o
Title: i M * V . y .

ROY SIMOftJSON

JEFF LEESON
BUYER:

GROUND ZERO DESIGN CORPORATION

Bv:
Name:
Title:

ESCROW AGENT:

WELLS FARGO BANK WEST. N.A.

Bv:

O OC^/
Name:

Title:

' J > « - . d iC.^A-,A
7
, ,, r z .
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Schedule A
Wire Instructions
To Escrow Agent:
Through December 31, 2000:
Wells Fargo Bank West, N.A.
ABA #102000076
CRAcct# 2835211962
Acct Name: Trust Wire Operating
Attn: David Rinehart
After January 1,2001
Wells Fargo Bank MN, N.A.
ABA #091000019
CRAcct# 0001038377
Acct Name: Corp Trust Clearing
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Exhibit A
Form of Officer's Certificate of Buyer
GROUND ZERO DESIGN CORPORATION
OFFICER'S CERTIFICATE
The undersigned,
, hereby certifies that he is the duly
elected, qualified and serving
of Ground Zero Design
Corporation, a Utah corporation ("Buyer").
As such officer of Buyer, pursuant to
Sections 5(b)(ii) of the Indemnity Escrow Agreement dated as of December 19, 2000 (the
"Agreement") by and among Ground Zero Design, LLC, a Colorado limited liability company
("Seller"), Buyer, and Wells Fargo Bank West, N.A., the undersigned, acting in his capacity as
an officer of Buyer, and without personal liability, hereby certifies that:
i.

Buyer/Buyer Party is entitled to indemnification under Article 10 of the Asset
Purchase Agreement dated as of December 19, 2000 by and between Seller,
Buyer, and Icon Health & Fitness, Inc.(the "Indemnification Item"); and

ii.

The aggregate amount of the Indemnification is Sfinsert amount].

iii.

Buyer is entitled to the Indemnification Item because [insert details].

Capitalized terms used, but not defined, herein have the meanings ascribed to such terms
in the Agreement.

day of

IN WITNESS WHEREOF, the undersigned has executed this Certificate as of the
, 20
.
GROUND ZERO DESIGN CORPORATION

By:
Name:
Title:
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Exhibit B
Form of Officer's Certificate of Seller
GROUND ZERO DESIGN, LLC
OFFICER'S CERTIFICATE
The undersigned,
, hereby certifies that he is the duly
elected, qualified and serving
of Ground Zero Design, LLC, a
Colorado limited liability company ("Seller"). As such officer of Seller, pursuant to Section
5(b)(iii) of the Indemnity Escrow Agreement dated as of December 19, 2000 (the "Agreement")
by and among Ground Zero Design Corporation, a Utah corporation ("Buyer'1), Seller, and Wells
Fargo Banic West, N.A., the undersigned, acting in his capacity as an officer of Seller, and
without personal liability, hereby certifies that:
i.

Seller objects to the Indemnification Items listed on the Officer's Certificate of
Buyer, dated as of [Insert Date] and the amount of indemnification claimed
therein; and

ii.

Seller objects to the Indemnification Items because [specify details].

Capitalized terms used, but not defined, herein have the meanings ascribed to such terms
in the Agreement.
IN WITNESS WHEREOF, the undersigned has executed this Certificate as of the
day of
, 20
.
GROUND ZERO DESIGN, LLC

By:
Name:
Title:
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K R U S E , L A N D A 8C M A Y C O C K ,

L.L.C

EIGHTH FLOOR, BANK ONE TOWER
£D WEST BROADWAY (300 SCUTH|

TELEPHONE:
TELECOPY.

(801) 531-7090
{B01)359-39S4

SALT L A K 6 CITY. UTAH 64101-2034
POST OFFICE BOX 46S61
SALT l A * £ C1TT. UTAH 0«13-O3C1

FACSIMILE TRANSMISSION SHEET
Xerox 7032 (CCITT Group 2 and Group 3)
(801)3S9-3954

DATE:

August 15,2001

MESSAGE TO:
FIRM:

TIME:

2:02 PM

David RineharL Trust Officer

Weils Fargo Bank West, N.A.

FAX N U M B E R T R A N S M I T T E D TO:

(303) 863-5645

NO. OF PAGES (INCLUDING THIS COVER SHEET) _3_
FROM:

Lyndon L. Ricks

KLM CLIENT FILE NO:

4588
FOR QUESTIONS AND/OR PROBLEMS WITH RESPECT
TO THIS FACSIMILE TRANSMISSION
PLEASE CONTACT:
Lynn .tavadi
AT (801)531-7090

D

FOR YOliR INFORMATION

D

FOR NECESSARY ACTION

D

FOR REVIEW AND COMMENT

D

ORIGINAL TO FOLLOW BY STANDARD MAIL

Q

PER OUR CONVERSATION

D

ORICINAL TO FOLLOW BY OVERNIGHT CO URIER

D

PER YOUR REQUEST

D

SEE COMMENTS BELOW

COMMENTS/SPECIAL INSTRUCTIONS:

WF
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ICON HEALTH AND FITNESS, EVC.
OFTTJCZJ*'* CERTIFICATE

The undersienci Patrick HaidL hereby certifies that he b the duly elected, qualified and
.YjTvinc Chiaf Operations Gfricer of Ground Zero Design G^rporarion. a Utah corportnion
("Buyer"), As such officer af Buyer, pursuant to Section 5(b)(ii) of the Indemnity Escrow
Agreement d^led a* of December 19, 2000 (the u Agreement") by and among Ground Zero
Design, LLCr a Colorado limiiad lisbiliry company ("Seller"), B y y«i *&& Wells ?**!<> Bank
Wusi, N,A. f'Escrow Agenr~)» ^ c undersigned, acting in nis capacity as an officer of Buyer, and
^thout personal Jiabilx^v haraby certifies that:
I

Ground Zero Design Corporation and its parent company, Icon Health and Fitness,
Inc. ClcoiT) arc emiried to indemnification under Article 30 of the Asset Purchase
Agreement dated as of December 19, 2000 by and among Seller, Buyer and Icon
(the ^Indemnification Item"); and

ii.

The aggregate arnntmr of the Indemnification Item exceeds $400,000. whicn tc the
entire mnoont of the In/iernnhy Escrow Deposit. Icon may ftcck additional
indemnification from Seller In connocdon with the manem set forth in Section 3
hereof.

i'L

Icon and Buyer arc entitled to the Indemnification Item for die following masons,
among others;
(a) Hoist F itness Systems, Inc. and/or Randall T. Webber, in a letter to Mr. Ujoy
SImonson dated March 16, 200), h*vr made n claim that the free motion cabte
cross device, sold by Seller to Buyer, infringes on the Webber/Hoist Ftao&t
Systems, Inc. patent U.S. Patent No. 5,800,221. This officer's certificate
piovides forma] nuooe to Seller and Escrow A£©nt of iuoh claim of
infeingsm*rrt and iavakeo th# wnsdiac »«t forth in the Asset P'Lrrchasc
Agresmoot C'Aasct Purchase A£rcomcntn) by and among Seller, Buyer, and
icon dated nz of Deocmkor 19, 2000, and ih* Indemnity Egtcrou/ Agreement
executed sirnnltaac^usiy therewith. Buyer and icon have engaged the firm of
Workman. Nydegger & Sesley to represent (hem in such proceedings. A
complaint seeking a declaratory judgment of non-Infringement and of patent
invajiniry has bceu filed by Buyer in the United State? District Court, District
of Utah, Centra] Division, CM] Action No. 1:0!CV009)C.
(b) Pursuant to Section 3.10(cXti) of thfc Asset Purchase Agreement, thr Seller
represented thai "no Intellectual Property. . . infringes upon any rights owned
or held by any other Person/' In the uvent that the Haisr claim of in&ngemem
is successfully prosecuted, suoh wiD rrndrr thr foregoing Seller r«prc:i£ntarion
to be inaccurate and will sutycci Seller to the indemnification obbgatijon of up
lo $2,400,000 set forth in paragraph 102 of the Aaict Purchase Agreement
Such indamniflcarion obligation includes any Lmses which the Buy<sr Partia*
mzy nrfer and, at dfifined in Ac Asset Purcha&a Agreement* tnolud&s
attorneys' fees and costs incurred in defending a*&inst any such claim.
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(c) The Asset Purchase Agreement fiuther provide^ in Seciicin 10.2(b), that "the
Parties agree cfaai so long as wrimm nonce is given on or prior to the Survival
Date [U, f August 31, 2004] with respect to such claim, die repnwwicaxioTtt: and
warranties with respect to such breach shall continue co survive until *uch
maitar is resolved, aad the Sailer ^»H bt required to indemnify the Buyer
Parties fbr oil LOW«B wniob the Buy«r Partes may incur m respect of the
matters whack are the subject of suafc claim* regardless of when incurred.'"
C&pitslizrd toms used, bat not defined, herein have the xaeanings ascribed to 3uch terras
HI (he Agreement
IN WITNESS WHEREOF, the undersigned has executed this Officers Certificate a* of
:te 14,h da> of August; 200 L
GROUND ZER^DESI^I COLORATION,

Patrick!
Chief Operation* Officer
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**

SEND SUCCESSFUL

* * *

KRUSE, LANDA & MAYCOCK, L.L.
EIGHTH FLOOR. BANK ONE TOWER
50 WEST BROADWAY (300 SOUTH}
SALT LAKE crrY, UTAH M I O I - 2 0 3 4

TELEPHONE:
TELECOPY

{801) £31-7090
(801)36S-39M

MAILING ADDRESS
POST OFFICE SOX 4S581
SALT LAKE C m \ UTAH 6415-0561

FACSIMILE TRANSMISSION SHEET
Xerox 7032 (CCITT Group 2 and Group 3)
(801)359-3954

DATE:

August IS, 2001

TIME(MST):

NAME
MESSAGE TO:

! :59 PM

FAX NUMBER

COMPANY

Roy Sitnonson

Ground Zero Design, LLC

(719)955-1104

Thomas M. James

James & Cipoletti, LLP

(719)633-6310

Brad Beamson

Icon Health &. Fitness, Inc.

(435) 750.3679

NO. OF PAGES (INCLUDING THIS COVER SHEET)
FROM:

Lyndon L. Ricks

KLM CLIENT FILE NO:

4588

FOR QUESTIONS AND/OR PROBLEMS WITH RESPECT
TO THIS FACSIMILE TRANSMISSION
PLEASE CONTACT:
Lynn Javadi
at
(801)531-7090

CONFIDENTIAL NOTICE
The information contained in this facsimile message is legally privileged and/or confidential information
intended only for the receipt by and use of the individual or entity to whom or which it is addressed. If yon
arc not the intended recipient, you are hereby notified that any dissemination, distribution, or copying of this
telecopy is sirietiy prohibited, if you have received ihis telecopy in error, please immediately notify us by
telephone and return the original message to us at the address on this page via United States Postal Service,
Kruse, Landa & Maycock guarantees return postage. Thank you.

D

FOR YOUR INFORMATION

•

FOR NECESSARY ACTION

D

FOR REVIEW AND COMMENT

•

ORIGINAL TO FOLLOW BY STANDARD MAIL

•

PF-K OUR CONVERSATION

D

ORIGINAL TO FOLLOW BY OVERNIGHT COURIER

•

PER YOUR REQUEST

D

SEE COMMENTS BELOW

COMMENTS/SPECIAL INSTRUCTIONS:

KRUSE, LAND A & MAYCOCK,
LYNDON L RICKS

50 WEST BROADWAY (300 SOUT^)
EIGHTH FLOOR BANK ONE TOWgR
SALT LAKE CITY UTAH 84101-2Q34

WRITER'S E-MAIL
hdc$@klmlaw com

MAILING ADDRESS
Post Otfica Box 45561
Salt LaKa City. Utah 64145-0561

L.L.C
TELEPHONE (801) 531-7090
TELECOPY (801) 531-7091
WRITER'S VOICE MAIL
Extension 224

August 15,2001

Ground Zero Design, LLC {via fax 719-955-1104)
2845 Janitell Road
Colorado Springs, CO 80906
Attention: Roy Simonson
Chief Executive Officer
Re:

Claim of Infringement

Dear Mr. Simonson:
As you are aware, Hoist Fitness Systems. Inc. and/or Randall T. Webber, in a letter to
Mr. Roy Simonson dated March 16, 2001, have made a claim that the free motion cable cross
device, sold by Ground Zero Design, LLC ("Seller") to Ground Zero Design Corporation
("Buyer"), infringes on the Webber/Hoist Fitness Systems. Inc. patent U.S. Patent No.
5,800,321. This letter provides formal notice of such claim of infringement and invokes the
remedies set forth in the Asset Purchase Agreement ("Asset Purchase Agreement") by and
among Seller, Buyer, and Icon Health and Fitness, Inc. ("Parent") dated as of December 19,
2000, and the Indemnity Escrow Agreement executed simultaneously therewith. Buyer and
Parent have, with your knowledge and verbal approval, engaged the firm of Workman, Nydegger
& Seeley to represent them in such proceedings. A complaint seeking a declaratory judgment of
non-infringement and of patent invalidity has been filed by Buyer in the United States District
Court, District of Utah, Central Division, Civil Action No. 1:01CV0091C. The capitalized terms
Used herein and not otherwise defined herein shall have the meanings given to them as set forth
in the Asset Purchase Agreement.
Pursuant to Section 3.10(c)(ii) of the Asset Purchase Agreement, the Seller represented
that "no Intellectual Property. . . infringes upon any rights owned or held by any other Person.*1
In the event that the Hoist claim of infringement is successfully prosecuted, such will render the
foregoing Seller representation to be inaccurate and will subject Seller to the indemnification
obligation of up to $2,400,000 set forth in paragraph 10.2 of the Asset Purchase Agreement.
Such indemjiification obligation includes any Losses which the Buyer Parties may suffer and, as
defined in the Asset Purchase Agreement, includes attorneys' fees and costs incurred in
prosecuting the action described above or in defending against any such claim by Hoist.
The A.sset Purchase Agreement further provides, in Section 10.2(b), that "the Parties
agree that so long as written notice is given on or prior to the Survival Date [i.e., August 31.
2004] with respect to such claim, the representations and warranties with respect to such breach
shall continue to survive until such matter is resolved, and the Seller shall be required to
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KRUSE, LANDA & iMAYCOCK
Ground Zero Design, LLC
August 15,2001
Pase 2

indemnify the Buyer Parties for all Losses which the Buyer Parties may incur in respect of the
matters which are the subject of such claim, regardless of when incurred."
The Buyer Parties intend to file a claim with the Escrow Agent under the Indemnity
Escrow Agreement with respect to this matter, a copy of which is enclosed with this letter.
In addition, Buyer hereby asserts its right and intention to offset any payments to Seller
as provided in Section 2.6(d) of the Asset Purchase Agreement.
Sincerely,
KRUSE, LANDA

& MAYCOCK, L.L.C.

Lyndon L. Ricks
LLR:lrj/4588
Enclosure
cc: Thomas M. James {via fax 719-633-6310)
Brad H. Bearnson (via fax 435-750-3679)
Jeff Leeson
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ICON HEALTH AND FITNESS, INC
OFFICER'S CERTIFICATE

The uzdersicncd, Patrick Haid, hereby certifies that he b the duly elected, qualified and
^crvinit Chief Operations Officer of Ground Zero Design Corporation, a Utah corporation
rSuyt:"). As such ofneer of Buyer, pursuant to Section 5(b)(ii) of ihe Indemnity Escrow
Agreement dated as of December 19, 2000 (the "AgrcemenT17) by and among Ground Zero
Design, LLCT a Colorado limited liability company ("Seller'1)) Buyer, and Wells Fargo Bank
WV.su N.A, (""Escrov/ Agent"), the undersigned, acting in ms capacity as an officer of Buyer, and
•vithout personal liability, har^by certifies than
L

Ground Zero Design Corporation and its parent company, Icon Health and Fitness,
Inc. ("Icon*"] 2 r c entitled to indemnificsrion under Article 10 of the Asset Purchase
Agreement dated as of December 19, 2000 by and among Seller, Buyer and Icon
(the 'Indemnification Item'7); and

ii.

The a^gregaie amount of the Indemnification Item exceeds $400,000. which is the
entire amount of the Indermity Escrow Pcoosiu Icon may &cck additional
ir^emnificadon from Seller in connection with the maners set forth in Section 3
hereof.

til

Iccai arxi Bayer arc entitled to the !ndemm'5caiion Item for uvz following rtesons,
among others:
(a) Hoist rimess Systems. Inc. and/or Randall I . Webber, in a letter to Mr. Roy
Simonson dated March 16, 2001, hzvz made a claim that the free motion cable
cross device, sold by Seller TO Buyer, infringes on the Webber/Hoist Fitness
Systems, Inc. patent U.S. Patent No. $,800,321. This officer's certificate
piovides formal notice to Seller and Escrow A^tnt of audi claim of
infringement and invokes the remedies set forth in the Asset Purchase
Agreement Q'Asso. Purchase Agreement") by and among Seller. Buyer, and
Icon dated as of December 19, 2000, and the Indemnity Escrow Agreement
executed simultaneously therewith Buyer and icon have engaged the firm of
Workman, Nydaggex &. Seeley to represent them in such proceedings. A
complain: seeking a declaratory judgment of non-iii&ingement and of patent
invalidity has been filed by Buyer m the United States District Court, District
of Utah, Central Division, Civil Action No. 1:0JCVGG91C.
(b) Pursuant to Section 3J0(c)(Ii) of the Asset Purchase Agreement the Seller
reprcsenied that "no Intellectual Property. . . infringes upon any rights owned
or held by any other Person'* In the event that the Hoisr claim of infringement
b successfully prosecuted, such wiD render the foregoing Sailer rspresenranon
to be inaccurate and will subjcci Seller to the indemnification obligation of up
io S2,400.000 set forth in pfiragraph 102 of the Asier Purchase Agreement.
Such indemnificarion obligation includes any Losses which the Buyer Parries
may suffer and, ac defined in the Asset Purchase Agreement, includes
attorneys' fees and cobis incurred in defending against any such claim.
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(c) The Assei Pxjrchasc Agreement further provides, in Section 10.2(b), that "*thc
PBTtics agrrr mxi so long as wnnen notice is gives on or prior TO the Survival
Dxtc p.e. August 31, 2004] with respect to such claim, The rcprcsenTsrians and
wanaanea with respect to such breach shall continue to survive unni *ucn
master is resolved, and the Sailer shall be required to indemnify The Buyer
Parties for ail Losses svhicb the Buyer Panics may incur m respect of the
matters which arc the subject of such claim* regsxdlcas of when incurred."
CcpitsHzsd Terms u^ei but not defined, herein have the meaning? ascribed to such terms
tn the 'VgrccsicDi
IN WITNESS WHEREOF, true undersigned has executed this Officer's Certificate as of
tte 14,h day of August 2001.
GROUND Z S R & D E S I t ^ CORPORATION,
a btah cXrjspraai

Chief Operations Officer
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Tab 4

1

MR. ORTON:

Yes they did and my cl ient did as well.

2

THE COURT:

And was th at where the covenant not to

3

pursue arose or was that-

4

MR. ORTON:

Yes, that' s correct.

5

THE COURT:

Thank you.

6

I think it looks more complicated than it is for a

7

lot of reasons.

8

aggressive and creative advocate but I think we are at the

9

point of torturing language and getting hung up on some

One , and I think Mr. Loosle has been a very

10

technicalities here that are really not at the core of the

11

indemnification or the attorney defense provisions, 10.2 and

12

10.4 and in the Indemnity - why can't remember the name of

13

these, I never say it right - the Indemnity Escrow Agreement.

14

I believe obviously a certificate was submitted on August 14,

15

2001 or thereabouts.

16

claim based on successful prosecution.

17

have been released by Wells Fargo until there was a

18

determination through a final non-appealable judgment of

19

whether there was m

20

claim at issue and as stared m

21

accept May 11, 2003 as that dare.

22

May 3 Mr. Tingey says but any of those dates, the effect is

23

the same.

24

condition set forth m

25

of thar date there was no claim against the Escrow Agreement.

That certificate stated a conditional
The money should not

fact a successful prosecution of the
the certificate and I'll
It may have been May 5,

Ultimately, the Hoist claim did not succeed.

The

the certificate did not arise and as

64

1

There was no claim for indemnification by its own terms and

2

the fact that the funds had been released, the Court makes no

3

determination of the degree of fault or otherwise in the

4

release but the fact that the funds had been released had

5

absolutely no impact on the rights of the indemnified party,

6

plaintiff and therefore the claim against Wells Fargo fails.

7

I'm granting Wells Fargo's motion and denying the cross

8

motion of plaintiff.

9

Mr. Tingey, you'll prepare that order?

10

MR. TINGEY:

11

THE COURT:

Yes, Your Honor.
That's one and two I think on your

12

letter, Mr. Orton.

Are you okay to go ahead - it's Ground

13

Zero's motion now, your motion.

14

is that right Mr. Loosle, number 3? I might need a break

15

considering what you want to do.

I think it's numbered next,

16

MR. ORTON:

It's really my motion, Your Honor.

17

THE COURT:

I get so confused with these names I'm

18

going nuts.

19

apologize.

20

didn't you?

You've got the Icon and the Free motion, I
At one point you had a Ground Zero in there
(Inaudible).

21

MR. ORTON:

22

name to Free Motion.

23

THE COURT:

24

day one.

25

Orton?

Ground Zero Corporation changed it's

And I haven't kept that straight from

So it is your motion.

Are you ready to go, Mr.
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